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Modernizing Wisconsin's Civil Service System
Statistics show that Wisconsin's working population is aging. As a result, future hiring of civil
servants is expected to grow exponentially in years to come. To best meet the needs of our future
workforce, this bill enhances an already comprehensive· system by expediting the hiring process
and better rewarding employees for exemplary service with merit-based raises.
The State is in direct competition with the private sector to hire the highest quality employees, and
when the State is not as nimble as the private sector, we lose. Ultimately like any employer, the
State of Wisconsin wants to attract and retain the most capable of employees. This bill helps to
ensure that this goal is possible.

Highlights of the legislation:
Streamlines the hiring process of state employees, ensuring that the best and most qualified
employees are hired in a timely fashion.
Removes the requirement of the flawed entrance exam and updates the policy to be a
resume-based screening process, similar to the private sector.
Creates a central clearinghouse agency to collect, retain and dispense resumes of qualified
candidates to state agencies seeking new employees.
Modernizes and enhances Wisconsin's strong civil service protections by expediting the grievance
processes - requiring the state to respond in a more timely fashion to complaints by employees.
Clearly defines "just cause" to provide stability for employees and eliminates the grey area
surrounding the state's ability to terminate employment.
Implements an annual performance review in an effort to maximize employee effectiveness and
for use in distributing merit-based bonuses.

Shields:
This bill aims to gut what protections public-sector employees have left by eliminating
Wisconsin's civil service protections.
This bill does not eliminate Wisconsin's civil service system. Instead, it builds on and
enhances many of the protections currently enjoyed by classified employees.
The legislation expedites the grievance processes so employee concerns can be
addressed without lengthy delays.
Similar to the current system, it gives interviewing preference to veterans and their
spouses.

Statutorily defines ''lust cause" to help eliminate grey area surrounding the state's
ability to initiate terminations, providing stability for employees.
Unlike other states who have eliminated civil service protections entirely, this bill instead
reforms the out-dated hiring process and provides employees with clarity as it relates to
workplace discipline and termination.

This bill will allow for favoritism and political cronyism in hiring employees.
The hiring and termination process under this bill will largely remain unchanged. The
changes being made help to ensure that strong candidates are not deterred by excessive
wait-times in the application process and that candidates are no longer screened by a
flawed exam system.
State employees are an integral part of our state's operation; however, these positions by
and large have nothing to do with politics. A change in political control is not going to result
in extensive shifts of those employed.

Changing the requirements of Wisconsin's civil service system is anti-worker.
The original intent of Wisconsin's civil service system was to help ensure employees were
hired based on merit and shielded from political influence. This bill maintains these
protections, while also incentivizing employees to grow in their positions.

After Act 10, repealing the Prevailing Wage and passing Right-to-Work legislation, why is
this a priority?

Statistics show Wisconsin's working population is aging. As a result, future hiring of civil
servants is expected to climb in years to come. To best meet the needs of our future
workforce, this bill enhances an already comprehensive system by expediting the hiring
process and better rewarding employees for exemplary service with merit-based raises.
Ultimately, like any employer, the State of Wisconsin wants to attract and retain the most
capable of employees- this bill helps to ensure that this is possible.

Removing the exam requirement opens the door to unfair hiring practices.
As noted by several supervisors within state agencies, the civil service entrance exam is
not an effective tool for measuring the skill set of a potential employee. Often candidates
are able to "game-the-system" by using select keywords in their responses to artificially
inflate their exam scores.
By moving to a system that relies on the evaluation of ail applicant's resume, the state
would be adopting a practice commonly used in the private-sector for measuring an
applicant's skill set. The revised process places more value on an applicant's past
experience than on the results of a manipulable exam.

The current civil service system exam gives preference points to military veterans and
their spouses. By eliminating the exam, you are putting veterans and their families at a
disadvantage.
This bill does not eliminate and preferential treatment of veterans or their spouses. In fact,
it actually expands the deference given to include the spouses of active members of the
military.
Rather than providing preference points on an exam, this bill requires that veterans, their
spouses and the spouses of active members of the military are given preference for an
interview.

By relying on DPM to be a clearinghouse for resumes, you are essentially promoting big
government and more bureaucracy.
This assertion is false. In fact, by working with DPM, agencies will enjoy a streamlined
process for receiving qualified, prescreened resumes to help fill vacancies in a timely
fashion. This bill does not require agencies to eliminate their human resource department,
instead it provides them with a specialized tool for finding qualified job applicants.
The agency also will promote the sharing of applicants - as a hypothetical example, the
resume of a qualified accountant applying for a position within the Department of
Administration may also be shared with those administrators looking to hire an accountant
at the Department of Corrections. This sharing of resources is not currently taking place.

By extending the probation period of a new hire, you're making it too difficult to gain civil
service protections.
A probationary period for new hires in the civil service program is not a new concept. This
proposal standardizes the probationary period for all civil servants and allows for the
remainder of the period to be waved at the discretion of an employee's supervisor.

This bill makes it easier for good state employees to be terminated.
Under the current configuration, an employee that has received permanent status can only
be terminated or demoted for "just cause." However, because there is no clear definition of
just cause, a cloud of confusion currently hangs over employees for what action they can
and cannot be fired for.
Using language already employed in other areas of state government, this bill clearly
defines "just cause" as a list of egregious acts, such as possession of drugs, theft, and the
display or distribution of porn.

The ability of an employee to challenge a demotion or termination is greatly hindered by
this bill.
Like the hiring process, the current process for dispute resolution is, in many instances, a
very lengthy endeavor. As these disputes are litigated, it often results in a scenario where
an agency is paying for the temporary leave and benefits of the employee contesting the
agency's decision. This scenario results in a vacant spot that remains unfilled until the
situation in question is resolved - meaning the taxpayers are left to pick up the tab for an
employee that is producing no work product.
This bill acknowledges the fact that a formal and in-depth dispute resolution process is
necessary for a fair place of work. This proposal however would require that from
start-to-finish this process takes no longer than seven months as opposed to far lengthier
processes that currently occur.

SECTION 35. 230.16 {5) of the statutes, as affected by 2015 Wisconsin Act 55,
is amended to read:
230.16 {5) In the interest of sound personnel management, consideration of applicants, and
service to agencies, the director may set a standard for proceeding to subsequent steps in fiR
eNsmiRflti911 the selection process. provided that all applicants are fairly treated and due
notice has been given. 1'he 5tflRihmi mfly he flt sr shsve the pfl55iRg psiRt 5et hy the d!FeetsF
fer BRY psFtlsR sf the eJwmlRstlsR. The director shall utilize appropriate scientific techniques
and procedures in administering the selection process, in rating the results of eKsmiR&ti9R5
anv evaluations used in the selection process. and in determining the relative ratings of the
competitors.

standards"r~~~;~~propriate

These sections maintain the phrases "validation
scientific
techniques" in describing the hiring selection process .. IIJ'ffde)'t?meet the appropriate
validation standards and scientific techniques set fortlti:)Ystatute/:f?e recruitment process has
historically focused on scoring tasks and statistic<~J.Iyq~antifiable mefri:c,s rather than qualitative
performance indicators of successful employeesS.liCh as core compete~piE'!sand behaviors. This
has frequently resulted in applicants who have·~¢~ I world relevant experie"~fsand qualifications
being screened out, while applicants who "looli i?p~on paper". and have ~a~ttred how to write
a civil service exam are screened in. If the goal ofthi.~ bill isc.r~ate efficienciesiiiJI]e
recruitment process, and ensure t~nri!lhly qualified a~~~Fi.lliid applicants are sctii~ned in,
then the phrases "validation standarp.~'L~pq ''appropriate .s~i~.ntific techniques" need to be
removed from the statute. If they are r\()t'ieriJpyEtd from the~ta}ute the selection process will
still be focused on creating statisticallyv<Jiid pe'rfor~.ance ratingsJJased on quantifiable metrics
rather than focusing ontheJptality of an ~hplicant's ~~~~\l<!nt skill~/al:!ilities, competencies, and
'• •; ·
knowledge.
; -i--:,_.< ~'

SECTION 47.
is repealed.

230.l~'(g)pfthe ;;~t~tes, as a!Jj~~~~~y 2015 ;;~~onsin Act 55,
•·

;:.\'--:~.,,

<::::::>>-,:;;·:,-·-

The§t~~~lbftAi~2ptiJvision~~~-~Ves a~~~~/)py's~bility to limit the applicant pool for filling

vac~.6ci,es to classified ~rnployees.':5lr the surfac~,Jt seems common sense that in order to hire
the mos~Aualified applic~ntJor a jo9i'IP agency should cast a wide net in its recruitment efforts
rather thij~Jirniting the appli~~rt pool:,~gy;ever, due to the unique nature of many DHS
programs, avi9We pool of apr>JJcants for many positions does not exist outside of classified
service. We lia\(~.J.~arned thrqll~~ experience that announcing those unique positions for open
competition results.,ipoutsid~:.fpplicants being screened out because they don't have the
required programmatif;.~nq\fl!l~;qge for the position, which is a waste of time and resources for
everyone.
DHS uses this provision judiciously, and typically only applies it in situations when the position in
question is highly technical, requires extensive programmatic knowledge upon appointment,
and there are highly qualified candidates in the internal applicant pool. In fact, in 2014 DHS only
used this provision for 13 of 542 total recruitments. Furthermore, agencies are limited from
using this provision of the statutes broadly because of affirmative action plan requirements in
ensuring that the area of competition represents the diversity of the relevant labor pool for the
state.
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is amended to reod:
230.25 (2) {b) Unless otherwise provided in this subchapter or the rules of the director,
appointments shall be made by appointing authorities to all positions in the classified service
from among those certified to them in accordance with this section. Appointments shall be
made within 6Q 30 days after the date of certification unless an exception is made by the
director. If an appointing authority does not make an appointment within 6Q 30 days after
certification, he or she shall immediately report in writing to the director the reasons therefor.
If the director determines that the failure to make an appointment is not justified under the
merit system, the director shall issue an order directing that an appointment be made.
This amendment, which changes the timeframe from 60 days.~() '3:0 days for an appointing
authority to make an appointment after the date of certificiJ,ti,Q~, is unreasonable because of the
number of steps in the post-certification process.
;t',>\,'•_'
_->:,::,
The Division of Personnel Management (91'1'y1), has advised ~g7.ncies that they must give
applicants five work days to respond tg,asE/quest to interview,\y~!ch means that
interviews can't be scheduled until at·le?;~t a week after the datenf;the certification.
<
This is in order to comply withER-MRS 11.9~ (b) Wis.1~m. Code.
• Depending on the number of candidates cer(iti.~d, ~ sllpervisor could hJ'i(¢.~s few as one
or as many as over 100 can.?.ili~,tes to interview.•;1ptl1ri;iews could take anywhere from a
day to several weeks. If supef.yl$p[s l/l(ant to condUf~~ second round of interviews, they
again need to give candidatesfi.v_e WOrk.qilYS to respQQ.\J, which delays second
interviews for yet another weeR, .,
·• •• · • ,! •···· .
• ·;
• After the finalist~h~~ebeen identified, referenC:(!.c.IJecksa~~;packground checks (if
necessary)~re·qone. Tpi~may take•~few.~-~ys:·· . .· ; ('•·.... ••·
• Once the ~qp~rvisor hastelected a fih~L~.~ndidate, fi~al.~pprovals need to be
completed. Thj~i~cludes'p.~Y upon apppi~tment approval, approval of the hire of a nonmi~o~ity into aritf~geru~ili~e.pposition ifap)llicable, justification of the hire of a non;j(~t~r'!UJf~pplicai:>I!)(~Kpropose\(iQJris billh:;md a review of the p-file if the finalist is
;:j~li exis1:ir\gst~t1emplpy~j(as pro~6se<!in this bill). These approvals and the
.~accompanyiri[(p~Rerwork'required maytake a few days to a week or more.
• :,;,l!\lben the supervisgr.{ecei~esi"'pproval to make an offer, an applicant typically needs to
giy!)<;ltwo week noti<;E!to his orh.E!r existing employer before the appointment date.
• Fin~il.y;;in PeopleSoft,~Jinew appointments must start at the beginning of a pay period,
which cq;Htgadd an ad,<J1rional week to the process if the offer is made in the middle of a
pay period;.<
•

~!·~8~~~~~~~s

The following table
the timeline of post-certification activities resulting in the hire
of a non-minority, non-veteran, current state employee. The time line included in this table
reflects a realistic best case scenario with an organized supervisor and highly responsive HR
unit/Appointing Authority. As demonstrated in the table below, which includes the hiring
reviews proposed in this bill (highlighted in yellow), the time required to complete all these
steps exceeds 30 days already.
One item that may make this amendment more reasonable would be to change the language
from "appointment" to "offer of employment." For example, "If an appointing authority does
not make an GfJpeiRtment offer of employment within 6Q 30 days after certification ... " Another
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item would be to modify the language in ER-MRS 11.04 (b) to decrease the number of days
before an applicant can no longer be considered for failure to respond from five work days to
three work days.

#Days

Task

Certification list created and given to
0
supervisor
Applicants are given 5 work days to
7
respond to an interview request in
accordance with ER-MRS 11.04 (b)
2
Supervisor conducts interviews with 10
applicants
Supervisor notifies applicants of second
interview. Applicants are given 5 work
5
•·••··••
days to respond to an interview request in
accordance withER-MRS 11.04 (b)
Supervisor conducts second interviews
with 4 applicants
Supervisor conducts reference checks on 2 2
finalists while HR conducts backgrourig
·····-··············
checks on the finalists
<: I
..
· Supervisor makes hiring decision and
requests p-file from another state agency':•:.
Supervisor receives and reviews p-file
4
>·
supervisor compi~J~$p~perw8f~ •.
completes paperwcitkfor final hirii:\g
approvals (pay upon ~I?PP!~tment,!Jonhire justifisalis>~ for affirrlJ:,!tiye.~£ti91'lt·· '1:. •;;;,,
non-hire justification for veteran status)•'•!
Ag\!p'f:y;'pfocessesfln~l n.iring ~ppiqva Is

Fictional Timeline
Thursday, October 1, 2015
Thursday, October 1, 2015 to
Wednesday, October 7, 2015

.,

Thu($;q~y; October 8, 2015 to

Frt~~y;bctober 9, 2015

M6hq~y, October 12, 2015 to
FridayiOi:tpber 16, 2015

<''•',.J·····

13', '•

l'·l.V ('·•·•·-.•.-.•,

1;~ ·1·:' · -· ·

-,-~-

!

i.

-·<··-"Super&i~qr,makes offer tci Cajldidate•Y

:[

\;'

;-----,y:.-

Candidate<f~c~pts and givesf~rrent
employer ati.\i~'week notice······
Candidate begmf~ppointment~i.the
beginning of a pay'p(itiqd
·''
.
Total. Number of Days

_.,,., ...

·..

S•

1
14
2
44

Monday, Octo1Jeth9, 2015

..

~~~~pa\t, October 20, 2g~~to

.'{l'~dnesday, October 21, Z015
Thdfsg~y, October 22, 2015

Nlqnday,'02tober 26, 2015
fli~~qay, October 27, 2015

Wednesday, October 28, 2015 to
Thursday, October 29, 2015
Friday, October 30, 2015
Monday, November 2, 2015 to
Friday, November 13, 2015
Sunday, November 15, 2015
.

SECTION 70. 230.31 {1} (intro.) of the statutes is amended to read:
230.31 (1) (intra.) Any person who has held a position and obtained permanent status in a
class under the civil service law and rules and who has separated from the service before the
effective date of this subsection .... fLRB inserts date I. without any delinquency or misconduct
on his or her part but owing to reasons of economy or otherwise shall be granted the following
considerations:
SECTION 71. 230.31 (2} of the statutes, as affected by 2015 Wisconsin Act 55,
is repealed.
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State of Wisconsin
Department of Workforce Development
Equal Rights Division
Civil Rights Bureau

Arrest and Conviction Records
Under the Law

How does the law define (Wisconsin Fair Employment Law, Wisconsin Statutes. 111.31111.395) Arrest record?
Arrest record is defined as information that a person has been questioned, apprehended, taken into custody or
detention, held for investigation, arrested, charged with, indicted or tried for any felony, misdemeanor or other
offense by any law enforcement or military authority.

How does the law define conviction record?
Conviction record is defined as information indicating that a person has been convicted of any felony,
misdemeanor or other offense, has been judged delinquent, has been less than honorably discharged, or has
been placed on probation, fined, imprisoned or paroled by any law enforcement or military authority.

Can an employer discharge a current employee because of a pending criminal charge?
No. An employer may, however, suspend an employee, if the offense-giving rise to the pending criminal
charge is substantially related to the circumstances of the particular job or licensed activity.

Can an employer refuse to hire a person because of a record of arrests that did not lead to
conviction?
No. An employer is not allowed to ask about arrests, other than pending charges.

What can an employer ask regarding arrest and conviction records1
An employer may ask whether an applicant has any pending charges or convictions, as long as the employer
makes it clear that these will only be given consideration if the offenses are substantially related to the
particular job. An employer cannot, legally, make a rule that no persons with conviction records will be
employed. Each job and record must be considered individually.

Can an employer refuse to hire an applicant because of a lengthy record of convictions or
. conviction for a crime the employer finds upsetting?
An employer may only refuse to hire a qualified applicant because of a conviction record for an offense that is
substantially related to the circumstances of a particular job. Whether the crime is an upsetting one may have
nothing to do with whether it is substantially related to a particular job.

What is meant by substantially related?
The law does not specifically define it. The "substantially related" test looks at the circumstances of an
offense, where it happened, when, etc. - compared to the circumstances of a job- where is this job typically
done, when, etc. The more similar the circumstances, the more likely it is that a substantial relationship will be
found. The legislature has determined that certain convictions are substantially related to employment in child
and adult caregiving programs regulated by the Department of Health and Family Services.

What if an employer believes a pending charge or conviction is substantially related but the
employee or applicant believes it is not?
In this situation, the employee or applicant may file a complaint and the Equal Rights Division will make a
determination as to whether there is a substantial relationship, with either party having the right to appeal the
decision.
ER0-7609-P (R. 09/2011)

Chapter 18 Discipline, Including Dismissal
Just Cause Checklist

, Just cause is a standard of fairness which is established when the employer can answer "yes" to
all of the following questions. These are the standards against which the disciplinary action will be
measured upon appeal. A "no" to any one question will likely result in the action being overturned
upon appeal.
1.

Did the employer give the employee warning about the possible discipline?

The employee must have been forewarned that the particular behavior would result in discipline.
This may have occurred verbally, or by means of a policy which stated the consequences of
noncompliance or the Work Rules for Classified Employees.
2.

Was the employer's order or rule related to the safe and efficient operation
of the work unit or institution?

The broken rule or disobeyed directive must be reasonably related to the University's mission or
business.
j,

Did an investigation take place to find out if the employee actually violated
·the order or rule, and if so, the reasons for it?

Refer to Investigation above.
4.

Was the employer's investigation fair and objective?

The employer should interview all witnesses and consider all available information not just
information that supports the discipline. In case of conflicting accounts, the employer may have to
make credibility determinations.
5.

Was substantial evidence present to establish that a violation took place?

The evidence cannot be mere rumor or unsupported accusations.
6.

Did the employer apply its rules equally?

If it appears that other similarly situated employees have been treated differently, the employer
must be able to provide reasonable explanations for what appears to be unequal treatment.
7.

Was the penalty reasonable?

The degree of discipline must be related to the seriousness of the offense and to the employee's
record of progressive discipline. Typically, the employer's failure to take corrective discipline
earlier will not be viewed by an arbitrator as justification for skipping a disciplinary step and taking
more severe discipline.
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Summary of Disciplinary Documents
Attached are several examples of significant misconduct that the Department was forced to
address through written reprimands and/or suspensions, despite the seriousness of the conduct
involved, due to our progressive disciplinary policy. In a private sector setting where there are
no due process concerns or progressive disciplinary processes in place, the misconduct
identified in these letters would likely have led to termination of the individuals' employment.
l.

Letter Dated December ll, 2012: This incident involved a male employee who allegedly
made physical contact with a female employee and made an inappropriate comment to
her as well. The investigation determined that the female employee's account was a
credible one, and that the male employee had been untruthful during the investigation.
The male employee had no formal disciplinary history. Because there were no witnesses
to the misconduct, the Department was limited to issuing a written reprimand.

2. Letter Dated February 7, 2013: This incident involved a male employee who was verbally
goaded by a coworker and who responded by punching the coworker in the back The
employee had no prior disciplinary history and provided a written statement apologizing
for his conduct. He received a 5-day suspension due to the seriousness of the
misconduct. [Note: This employee was ultimately terminated by the Department in July
of 2014 for additional misconduct.]
3. Letter Dated August 28, 2013: This incident involved a supervisory male employee who
removed state property (a cedar rowboat) from a fisheries facility without authorization.
The employee apparently intended to work on the boat as a project following his
retirement. The employee had no prior disciplinary history. He received a 5-day
suspension due to the seriousness of the misconduct (i.e., stealing) and the fact that he
was a supervisor and was therefore held to a higher standard.
4. Letter Dated October 14, 2013: This incident involved a female employee with chronic
attendance issues. She had received a written reprimand in June of 2013 related to
attendance, but continued to exhibit sporadic attendance and to fail to follow
supervisory direction. She received a letter in lieu of a 2-day suspension. [Note: This
employee was the subject of yet another investigation in November of 2013, and ended up
resigning from her position with the Department.]
5. Letter Dated February 14, 2014: This incident involved alleged sexual harassment (both
physical and verbal) perpetrated by a male employee against at least two female
employees. The conduct was confirmed by witnesses. The employee had no prior
disciplinary history. He received a letter in lieu of a 3-day suspension due to the
seriousness of the misconduct (i.e., unlawful sexual harassment).

I
[I

II

I

J

_ had obtained permission from your supervisor(s} to remove- the boat •or motor; .and that following
theirTi_\Jl1oval you t,anspor!ed these items to your private tesid<mce u~ing y<;>ni· pe!'soil,\J ve)'lit,le a:ttc! bo~t.trttilei';

~as

In: light of the foregoilig, thff Depmttnenfll_as determinedthaf yo tit conduct
in vi91arlo!i .ofiTkworlq:ttle;; ruuj the_ i:ode of e$1¢.s pi;(lvhions- ~t:t fotth herein, Given th& sedons.iless of t1w coli duct itiiiolved, ypitr sitpe1ViscnY
_role with the_ Depmtment, and the-1inplications of having violated tl)e Depatiment's: code Of':{l.lbics; the
Department hils dderminecl thata five-df)Y S\!Spe)lslon is approjn:i<;te under the- cil'cl!instances. -

You are reminded ofthe availability o_:fthe Dep~ttment's EmplqyeeAssistanqe :Pro.graiU (EAP) to al;SisJ'. you.in
.resolving any personal prob1ei:ris which lDl!Y 11¢ affecting yom·Job perfohnimce and!oY coJJduct, Th~ pi'c:igrmn is
w>hiritary and confidential. You may contact the Departrrient'.sEmpioyee Assistance Service LifeMatters .at (800)
. 634-643.3 .orathttp://ww,mylifelllatters;com (password: SOWiL
ifyou beiieV<O that this acti.o11 is not b.ased ·onjiuitcause, you 1iiay appeal it through the gdcvati6e ]Jroced.ni·e set ·
forth in Chapter 430 of the Wisconsin Humm1 Resources i-randbook. ··
·

~~~

Matt Moronr;>Y"
Deputy Secretary
.:Co:

-.

The misconduct described in this letter is serious, particularly in light of jhe fact that you received a written
reprimand in June of this year for several issues related to attendance. In light ofthe foregoing, !he Depmiment
lills dete1mined that your conduct was in violation of the work rules set forth above, and that a two-day suspension
(for which this letter is to be considered the equivalent) is appwpriate. Please be advised that fuither violation of,
any of the Department's work rules will result in fllrther disciplinmy action, up to and including termination of
your employment.
·
You are. reminded of the availability of the Department's Employee Assistance Program (EAP) to assist you in
resolving any personal problems which may be affecting your job performance and/or conduct. The progi·am is
voluntary and confidential. You may contact the Department's Employee Assistance Service Lifej\l[atters at (800)
634-6433 or at h.t1J2://ww.mvlifi<!lli1tlefl.Lcom (p1,1ssword: SO WI).
·
lf you believe that this action is not based on just cause, yo it may appeal it through the grievance procedure set
forth in Chapte1· 43 0 of the Wisconsin Human Resomces Handbook.
Sincerely,

M•~~~/f!

Deputy Secretary··
·Co:

•

Receipt of the original oftl!? letter of
discipline dated October 14,2013 is
acknowledged this /7~'"day of October,

2013.
/1
(

Signed:

Average Time to Fill Position
Based on recruitments completed between January 3, 2014 and August 23, 2015, the
Department's average time to fill a position* is as follows:
o 94.3 calendar days
• 67.6 work days
*This is defined as the date the job is posted on Wiscjobs to the employee's start date.
(Information regarding offer dates is not available.)

Summary ofissues Related to Exams
The Department does not have a record of any recent (i.e., in the last several years) failed
recruitments. A failed recruitment is defined as a recruitment that does not produce any
candidates who are actually qualified to do the job. This would likely be due to a faulty exam
that did not properly screen the apphcants.
There have been situations where a hiring manager is simply unhappy with the resulting
candidate pool in a given recruitment, and chooses to reannounce the position rather than
making a hire. Typically the same exam would be used in the reannounced job posting. T)lls is
not something that is tracked as a matter of course, but would require surveying hiring
managers.
Not being required to conduct civil service exams would unquestionably expedite the hiring
process by reducing the amount of time spent screening candidates. However, this could
potentially result in increased costs due to a higher rate of employee turnover due to less
informed hiring decisions.

Department of Corrections- Additional Examples ·
Hiring!Civil Service Examples
1. Examination types: For some positions, the type of examination and the process itself may pose challenges. to an
applicant's ability to successfully compete, e.g., the process may require a higher degree of literacy than the job
actually necessitates. This may result in some individuals not completing the application process or not being a
successful candidate. ER-MRS 7, -Wis. Adm. Code, currently provides the authority for separate recruitment,
examination and certifiqation procedures for such classes. Consideration of expanded use of this type of certification
for a broader range of classes, such as entry level food service, could improve the candidate pool and speed up the
hiring process and allow tailoring of the application process more appropriately to the type of position and skill set.

2.- Difficulty in removing applicants from certifications: Current administrative code (ER-MRS 6.1 0, Disqualification of
applicants) identifies certain circumstances under which an applicant may be refused the ability to be examined or
certified, or may be removed from a certification. Among the enumerated reasons are an individual who has .been . ·
convicted of any felony, misdemeanor or other offense, the. circumstances of which substantially related to the job or
licensed activity, and individuals who have been dismissed from the state service for cause and the action is requested
by the appointing authority. For reasons that are unclear, this provision is used very rarely. As a result, discharged·
employees are interviewed as aie recently released inmates or individuals newly released from community
supervision. A more expeditious method of requesting and receiving approval for such removals would eliminate the
need to continue to consider individuals who are not qualified for a position.
3. Job abandomnent: Under current administrative code, an employee must be absent from work or fail to contact the
supervisor for minimum of 5 consecutive days before the employer may consider the position abandoned and
initiate discipline or terminate the employee for job abandomnent. The DOC Bureau of Personnel and Human
Resources hired an individual new to state service who worked one day and began calling in on subsequent days-and
providing assmances that she would be returning to work. Even though she never returned to work, the contacts she
made to the supervisor delayed the ability to terminate her employment due to job abandomnent.

a

4. Frivolous litigants: When applicants are not hired for a position, there are opportunities for the individual to appeal or
challenge the non-selection. A small number of applicants engage in frivolous litigation and appeal almost every
instance of non-selection. These repeat litigators take up considerable resources, including that of human resources
professionals in the agency and at DPM, attorneys, and others engaged in the hiring process. Instituting limitations or
penalties to deter frivolous litigation would be efficiency.
5. Layoff ai:td at-risk: Currently, individuals who are at risk oflayoff or who have been designated at risk for other
reasons (Employee Referral Service, ERS, candidates) must be considered for vacancies prior to those who are
provided as the result of a competitive examinf).tion process. This often adds to the time required to fill positions and
also at times, inay limit the ability of the agency to hire the most qualified applicant for a position. If ERS candidates
are given consideration outside the competitive process, including them in the larger pool of candidates would treat
the same as others.
·
When the DOC has experienced layoff situations, it has avoided actual bumping situations due to the size of the
agency, advanced planning, and .t;tumber of vacancies across the entire department. However, th() pay protections for
layoff movements often create pay inequities between similarly situated employees and supervisors and subordinates.
Greater discretion in pay-setting in these circumstances would help to avoid these types of outcomes.
Labor Relations Examples:
I. Suspension Modification Decision: Failure to Conduct Strip Searches at Hospital and Institution.
A male Correctional Officer received a one level skip (5 day suspension) for not insuring that inmates were strip
searched before departing the hospital and upon reaching the institution. Additionally, he did not provide truthful and
accurate information when questioned. Tiris employee assumed his female coworker had conducted the searches
while he was conducting other transportation related duties.
Bureau of Personnel & Human Resources- 9/29/15

The attached chart shows DATCP's success with the Office Support Position Exam from 2014 to present.
On average, 69 percent of certified candidates declined interviews. In one case, 100 percent of
candidates declined interviews.
Also attached is DATCP Employee Handbook (in process of updating).

Best wishes,
Sandy Chalmers

DATCP Office Support Exam Positions 2014/2015

Position Title
LPPA
Office Associate (.60 FTE)
Office Operations Associate
LPPA (.65 FTE)
Operations Program Associate
TOTALS

Initial Certification
Date/Date names
provided to a
division for
interview purposes Total Certified
11
8/5/2015
8/25/2014
5
8/8/2014
30
7/22/2014
11
18
5/5/2014
N/A
75

Total. not accepting
an interview (e.g.,
Failed to Respond,
No Show, Not
Percentage
Available, Not
of declined
Interested)
interviews
45%
5

3

60%

22
4
18
52

73%
36%
100%
69%

DRAFT
Hiring Reforms
•
Remove exam requirement to a resume-based eligibility requirement
• Central HR agency (DPM) -shared services for all agencies
o DPM acts as resume clearinghouse
o Appoints at least 2 evaluators (one rep/designee of DPM and one from agency) to conduct interviews
• 30 Day goal to hire for agencies after receiving list of resumes from DPM
o Agencies shall submit annual report to DPM re: #of days to make offer of employment
•
"Ban the Box"- Prohibited from asking about conviction record unless it would disqualify applicant from a
particular position
Employment Reforms
•
Probationary period (230.28): Extend from 6 months to 2 years, option to waive at 1 year
•
Eliminate/minimize mandatory Reinstatement and Restoration (230.31)
• Annual Performance evaluation required
• No call/no show for any three working days in a calendar year =abandonment of position (Currently 5
consecutive days 230.34(1)(am))
• Maintain permanent disciplinary record of employees
o Agencies must review the personnel file of applicant
• Layoffs determined primarily by performance, and then seniority, abilities, and disciplinary record
•
Open competitive promotion process 230.19(2)
• Just cause definitions
o Immediate termination (no progressive discipline measures):
• Harassment of employees
•
Physical violence
• Intoxication/drug substance/possession
• Theft
• Conviction of a crime
•
Falsifying business records
• Misuse or abuse of property, including intentional use of workplace equipment to download,
view, solicit, seek, display or distribute pornographic material
o Progressive discipline:
• Those whose performance and personal conduct is Unacceptable conduct or performance of
duties
•
Merit pay program ($6 million in second year of biennium)

Due Process Reforms
• Three step appeals process w/ deadlines
o Regarding appeals on dismissal, demotion or suspension:.
o Step 1: Informal discussion between employee and agency appointing authority
• 14 days to file, 15 days for agency decision
o Step 2: Decision by DPM
• 14 days to file, DPM then has 30 days
o Step 3: Hearing before WERC
• 14 days to file, 120 days for Commission decision .

"i
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•
•

In 1905, Wisconsin's civil service law passed under Gov. Robert M. La Follette with the original
slogan of "The best shall serve the state."
Today we must continue that mission to attract and retain the best workforce to serve our state.

•

One of state government's biggest costs is labor- recruiting, hiring, and maintaining a·good
labor force that provides good service to the state and its taxpayers.

•

It's time to update a system based on a 191h century mentality in favcir of one that serves a 21"
century workforce through common sense reforms.
o Came from an era where there was a need to professionalize government work and
insulate workers from political pressure.
o We need a system that adopts best management principles from the private sector

HOW THE BILL WAS DEVELOPED

•

•
•
•

This should be viewed as a workforce and government reform issue
o The state workforce is aging.
• Every agency had a greater percentage of employees immediately eligible for
normal retirement in June 2014 than 10 years earlier.
• One in every 12 employees is already eligible for normal retirement (3,288
classified employees).
• An additional5,785 employees (23%} are projected to become eligible within
five years.
• 40% will be eligible for normal retirement within 10 years.
o There has been a decreasing number of applicants per job announcement over the last
four years.
Thorough review Of Chapter 230 (State Employment Relations)
Asked agency contacts for feedback on what issues were obstacles
Looked at other states that have made reforms
o Tennessee (2012}, Arizona, Indiana, Colorado
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FINDINGS AND WHY REFORM IS NECESSARY

•

Antiquated employment procedures mixed among statute, rules, handbook procedures and
long-standing practices

•

Lack of consistency across state government agencies
o Differing interpretations in hiring practices, variations in discipline and performance
reviews

•

Slow and cumbersome hiring process, losing well-qualified job candidates

•

Good employees are not recognized or rewarded for any greater value than bad employees

•

Difficult to se.parate those employees who do not enhance the mission of state government
Examples:

o

o

o

Employee spending almost all working hours watching pornography had job restored
because he wasn't sufficiently warned and the agency should accommodate his
addiction (pre Act 10)
DOC employee using illegal drugs with a parolee came back through arbitration (pre Act
10)
Five consecutive days necessary for agency to consider a position abandoned by an
employee

GOALS OF REFORM

•

Assure. fair treatment of applicants and employees

•

But not only seek fairness, the system must value our workers potential by recognizing their
skills and abilities, not merely hours worked

•

Reduce cost of paperwork and time to hire and fire employees

•

Hiring, retaining and promoting employees based on their performance

•

Correcting inadequate performance, if possible

•

If not possible, Separating employees whose performance and personal conduct are inadequate

•

Improve workplace environment so that good employees are rewarded and not demoralized by
bad employees and the cumbersome process it takes to remove them·

•

Centralize human resource functions so there is consistency and fairness across state agencies

•

Our bill recognizes that the State is a unique employer and should rightly provide protections
from political backlashes, however, we can also implement private sector best practices to make
state employment run smoothly and efficiently.
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PlAN SPECIFICS: Reforms in Hiring, Employment, and Due Process
Hiring Reforms
•

Resumecbased eligibility requirement

o
o

•

OSER was eliminated in the state budget and functions moved to DOA Division of Personnel
Management (DPM)
o This bill further creates a centralized HR agency (DPM)- shared services for all agencies
(pilot program in budget for small agencies)
o DPM acts as resume clearinghouse
o

•

Current: competitive examination requirement in statute
Example: A short order cook was a top candidate for an accountant position through the
exam process

Appoints at least 2 evaluators (one rep/designee of DPM and one from agency) to
conduct interviews

30 Day goal to hire for agencies after receiving list of resumes from DPM
o Agencies shall submit annual report to DPM re: #of days to make offer of employment
o Examples: An agency reported between 116 and 239 days to hire; 8 months to hire IT

positions

Employment Reforms
•

2 Year Probationary period, with waiver at one year
o Critical juncture for agencies to know if employees are good workers and capable of
duties assigned

o

•

Annual Performance evaluation required that is uniform across agencies
o

•

•

Current: All positions have a 6 month probation, with the exception of supervisor or
management which are one year and possible extension up to two' years

·Current: Evaluation program is in statute but had little meaning before the current
administration., They are also inconsistent across agencies.

Maintain permanent disciplinary records of employees
o
o

Agencies must review the personnel file if hiring an applicant from another agency
Move to maintaining electronic records

o

Current: Difficult for an agency to access files and records can be expunged

Layoffs must be determined by factors of merit, disciplinary records, seniority,and performance

o

Current: Layoffs may be determined by seniority or performance, but have primarily
been determined by seniority in the past.
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•

Eliminate/minimize "Bumping"
o Eliminate 5 year reinstatement privilege for voluntary separation
o Change 3yr mandatory restoration to 3 yr permissive reinstatement for Layoff status
o Eliminate for Elected officials {Current: reinstatement for 5 years following termination

from the classified service or for one year following termination from the elective
position, whichever longer)
•

Open, competitive promotion process
o The goal should be to find the most qualified job candidates, not simply promote from
within.

o
•

Current: Available positions can be limited to those already within classified service

Spell out Just Cause definitions in statute

o

Current: In statute, "An employee with permanent status in class... may be removed,
suspended without pay, discharged, reduced in base pay or demoted only for just
cause." The only definition in statute is the 5 consecutive day absence. Some agencies
may have "code of ethics" in handbook.

o

Immediate termination (no progressive discipline measures):

•
•

•
•

•
•
•
•
o

Harassment of employees
Physical violence
Intoxication/drug substance/possession
Theft
Conviction of a crime
Falsifying business records
Misuse or abuse of property, including intentional use of workplace equipment
to download, view, solicit, seek, display or distribute pornographic material
No call/no show for any three working days in a calendar year

Progressive discipline:
• Those whose performance and personal conduct is unacceptable conduct or
performance of duties
• Direct DPM to develop consistent and documented process

•

Merit pay program

•

Good Government Reforms
o

Direct DPM to review and update current handbook, compensation plan, uniform
performance evaluations, and move toward electronic personnel records

,,

'
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Due Process Termination
•

Reform Wisconsin Employment Relations Commission (WERC) Appeals process because it is
currently a lengthy process
o Current: 2-3 steps at agency (up to 120 Days), OSER {30 days), WERC (90+ Days)

o
o

Typical process may take 1% years or drag out longer
Example: Agencies may settle cases more frequently because employees manipulate the
system to drag out appeals

•

Three step appeals process w/ deadlines
o Regarding appeals on dismissal, demotion or suspension:
o Step 1: Informal discussion between employee and agency appointing authority
• 14 days to file, 15 days for agency decision
o Step 2: Decision by DPM
• 14 days to file, DPM then has 30 days
o Step 3: Hearing before WERC

•

o

14 days to file, no more than 120 days for Commission decision (time line
conditions imposed in order to meet deadline)
Goal of entire process to take no longer than 6-7 months

Department of Children and Families
Follow-up Examples
DCF has no additional examples of hiring or discipline problems to forward. This is due:
1. DCF has only been an agency for 7 years and therefore has a limited time reference.
2. The current HR Director has been on the job for only 6 months and does not have a
history with the agency which may limit our historical perspective. Records going back
to the Department's creation were reviewed.
Since the Department's creation there have been no layoffs that have resulted in bumping
•

Disciplinary statistics- attached

•

Hiring time lines- attached (note CY15 timelines have been skewed due to hiring freeze
during first half of year).

•

Employee Handbook- attached.

Original Examples submitted previously

Hiring Frustrations
•

Repetitive interviewing of serial or frequent applicant- there are individuals who are

serial job applicants. They often meet the minimum job qualifications to get to the interview
stage but they are already well known to the hiring Supervisor from prior interviews. The result
is a waste of time and effort. by all concerned. The capacity to screen these applicants out
upfront would avoid this effort.
•

Inability to extend Probation during periods of Supervisory turnover- occasionally a

new hire will be made where the hiring Supervisor subsequently leaves, there is a timeline
delay before the new Supervisor is on board and they subsequently conclude the probationary
employee is not performing. Because of the time delays there may not be a written track record
on performance which could be used as justification for termination. Because there is a "hard"
6 month time limit there is not enough time to address the performance issue and the
employee is passed from probation when there is reasonable doubt as their capacity to
perform in to the future. The capacity to extend probation would address this issue.

•

Lack of recognition of contractor staff oversight in setting Supervisory levels- Many

areas of the organization relies on staff augmentation through "contractors" to complete work.
This is especially true in Information Technology. Contractors work side by side with state
employees doing similar and related tasks. They are directed in their work by state supervisors.
When establishing classification levels for hiring supervisors the current system often does not
recognize these positions and responsibilities which results in not setting classifications high
enough to attract the qualified candidates required.
•

Delays in reposting required by interviewing all qualified applicants- Agencies are often

required to interview all "qualified" applicants on a register even if the initial round of
interviews provided a lack of good results. This delays the process tore-post and extends the
hiring process. The ability to determine a register is no longer valid and allow a reposting would
speed up the process to find a quality hire.

Discipline and Grievance Frustrations

•

Appeal of Disciplinary actions- Employees are still able to appeal discipline to WERC

and Agencies actions are often subject to the presumption that the employee should be made
whole. Case in point an employee brought a gun to work, made comments as to "who should I
shoot today". The employee did considerable unsupervised work outside the office with clients.
As an indication of the seriousness of this behavior the employee was put on leave and
required to have a medical assessment. On Appeal to WERC the employee was "made whole"
and all Agency discipline reversed. The employee continues to act out at the worksite.
Redefining or clarifying what kind of actions can go to WERC may prevent this type of result.

<case is posted on WERC website- Decision number 35080>
•

Appeal of non-grieveable action- An employee was given a medical separation. This is

non-grievable. OSER I DPM has directed Agency HR departments to meet with the employee
and their representative even though the action is non-grievable. The employee was able to
appeal to WERC which will likely result in a settlement. Redefining or clarifying what kind of
action can go to WERC may prevent this type of result. <case is under WERC review and cannot

be discussed>

Department of Children and Families
Disciplinary Actions/Grievances

Discipline-Related Investigation Completed
Grievances Filed
Results:
Settled
Modified
Upheld
Partially Upheld
Dropped by Union
Denied
Denied and Appealed to OSER
Pending Mediation
EEOC/ERD/Harassment/Hostile Work Environment
Investigations
Mediations

2013
42

2014
21

2015 (Jan. -June)
9

9

9

4

1
2
1

3
1
2

2
3

2
4

2
1

4
2

1
2

1
0

Civil Service Notes
Issues:
1)

2)

Hiring
a. The number of classifications- If you recruit for a Senior Accountant but only find
people qualified to be Advanced Accountants, you have to begin a new recruitment for
Advanced Accountant and hope they apply ... in 3-4 months. The way to get around this
is to recruit for every Classification you might end up with, at 2-3 times the work.
b. Professionals (attorneys, engineers, etc.) are not required to take written exams to
qualify for jobs outside government. The exam prevents many of the best from ·
applying.
c. When th~ private sector can offer a job in days, the best candidates will not wait for
months.
d. A 3-6 month hiring process that, due to the elimination of open positions, can't begin
until a vacancy occurs can cause serious problems in critical positions or with an aging
workforce.
i. Critical positions- The PSC has five gas pipeline inspectors. Federal regulations
require us to have a minimum of five gas pipeline inspectors to keep federal
funding. Recruitments often fail for these positions because the state can't
compete for pay for these engineers. Once one is hired, it can take over a year
to become fully certified to inspect gas line projects alone.
ii. Aging Workforce- 36 of about140 PSC employees {25%) are currently eligible
. to retire.
Discipline
a. An incident requires discipline.
i. First offence: Verb11l reprimand
ii. Second offence: Written reprimand; this triggers an investigation by Chief Legal
Counsel.
iii. Third offence: Suspension without pay- 2 to 3 days in length
iv. Fourth or later offence: possible termination.
b. Multiple quarterly performance reviews show an employee is not doing their job
i. Performance Improvement Plan {PIP) is drafted specific to that employee
ii. The employee has a minimum of 6-months to improve.
iii. During the PIP timeframe, the supervisor mustmeet with and evaluate the
employee weekly (a built-in disincentive to engage in the process)
iv. After the PIP period, the employee may be suspended for 2-3 days and then the
termination process may begin.

State Hiring Process: Background Information
18 September 2015
When recruitment is requested the following steps are taken (this entire process takes a
minimum of 3-4 months; can be longer given longer applicant pools, analysis of PD, management
and supervisory exclusion forms, HAMs and TAMs, AA review of interview questions and
candidate selection).
1. Staff prepare Request to Recruit Form, PD (reviewed and revised, including filling out
supervisory and management analysis forms, if necessary) and an Org Chart.
2. Email request to DOA HR specialist with all attachments; this will include Hiring Above
Minimum (HAM) and Temporary Appointment Maximum (TAM) requests that need OSER
review and approval.
3. PD may need OSER classification review if a new position.
4. Exam Security Agreement(s) completed and returned to DOA (Supervisor, Agency HR
liaison, and Operations Program Associate ... anyone working on or with access to exam
benchmarks)
5. Craft exam and benchmarks; submit to DOA HR Specialist for review.
6. DOA will draft a job announcement for our review based on the PD requirements, the
exam and benchmarks. This draft is thoroughly reviewed by staff, including checking
wages/salary range and all details.
7. Depending on the position, it will need to be posted on the at-risk site for 8 days. Once
that is complete, job will be posted at a minimum for 8 days, at a minimum on the state's
recruitment website: wisc.jobs.
8. Selection of at least 2 raters and 2-3 interviewers for the process. Send those lists to
DOA.
9. When posting deadline is complete, DOA creates a register of applicants.
10. Raters to fill out Job Expert Certificate and return to DOA (before rating)
11. A rater meeting is conducted between DOA HR specialist, Supervisor, and rating panel.
Paper Rater "packets" distributed at meeting and these exams are scored by the raters
based on the benchmarks established in step No.5.
12. Exams scored by DOA HR Specialist
13. Exam materials and completed scoresheets collected and returned to DOA (note scan
scoresheets and send via e-mail, send all other paper via snail mail)
14. Once scored, DOA creates a certification list of those who passed the exam; the cert list
and resumes of the applicants are sent to the interview panel. Make sure that the
interviewers sign the EEO letter. Those are returned to assigned DOA recruitment
specialist prior to the interviews starting.
15. Interview Questions and Templates Prepared/Interview Questions approved by DOA HR/
Reviewed by Affirmative Action Office if position is underutilized.
16. Phone and/or in-person Interviews scheduled with candidates.
17. Binders assembled (EEO guidelines sheet & cover memo-cover memo on pink if
underutilized; Schedule and pink AA forms; Exam responses; interview q's template;
resumes; background check envelopes & forms) and delivered, including instructions to
hiring supervisor that is new to process

18.
19.
20.
21.

Under-utilized electronic docu111ent emailed to supervisor.
Interview schedule changed to reflect situation, under-utilized or not.
Interviews conducted and top candidate(s) determined by supervisor
Under-utilized review document prepared by supervisor and approved/authorized by DOA
Affirmative Action Officer
22. Supervisor/Hiring Manager grades certification list on the report of action codes listed at
the bottom of the list; this is then scanned and sent to DOA recruitment specialist.
23. Once top candidate is selected and vetted; Send information to DOA for review to ensure
salary is within appointment range.
24. Supervisor to do reference checks; DBPM administrator to conduct DOJ background
check.
25. Once those are complete, DOA will draft an appointment letter which DBPM staff will
edit and place on agency letterhead.

.,.,,

Other challenges in general:
•

Recruitments typically require 2 separate panels of people. One group of 2-3 to do the test review and
another group of 2-3 to conduct the interview panel. It is hard to find people willing to do this work
because of the time commitment. By the time all of the calendar coordinating takes place, the best
candid(:ltes have found other positions.

Personal notes 09/18/15

•

The same civil service process used to recruit dozens of call center staff must be used to
recruit for a highly specialized professional position with a limited talent pool.

•

Unlike temporary employees in the private sector, full-time LTEs who succeed in shortterm jobs can't become full-time permanent positions based solely on performance. They
must still go through the lengthy written and interview steps required under civil service
system.

•

Applicants who pass the written exam are placed on a registered list for six months that
hiring authorities must consider for future openings, regardless of how poorly a
registered candidate performed interviews for the original position.

•

Unlike the private sector, the civil service system prohibits supervisors from extending
probation beyond six months to monitor a newly hired employee whose performance
may be marginal. Nor does the system encourage accountability once a person is off
probation and transfers from position to position and supervisor to supervisor.

·•

Two levels of civil service career executives with limited movement between levels;
system could be streamlined to have one CE level.

•

Project employees lose all benefits they accrued during the two-year life of a project
position if they successfully apply for and accept a permanent position.

•

Those who go above and beyond their job description and demonstrate additional skills
cannot easily be rewarded with pay raises to account for those additional skills.

Hiring/Recruitment Process

So far today, we've had three people say "no" to job offers.
We have numerous examples- really too many to count- where applicants are called for an interview or are
offered a position, but decline because they have already accepted another position. Then when we call the
second choice, they have also accepted another position. We often end up having to re-advertise the vacancy.
On average, it takes DATCP 90 days to fill a position. We are hamstrung by outmoded processes and arbitrary
processing dates. Give us flexibility.
1. We are not allowed to use resumes to screen applicants. This means staff resources must be invested in
developing exams, which in turn lengthens the hiring process.
For IT jobs and many other positions, private sector employees are used to submitting a resume.
Applicants are turned off by the exam requirement and look elsewhere for a position. A typical scenario is
that 35 people view the job announcement, but only 10 complete the exam.
2. Jobs must be posted a minimum of 10 calendar days. Reduce the minimum to 5 days. Provide agencies
with flexibility to determine the amount of time they need to post a job vacancy.
3. Eliminate the required Office Support Exam for certain job titles. It is not unusual to get a list of 60 people,
calling down the list only to find that one or two are interested in our vacancy. This is a time-waster for
everyone and especially frustrating for hiring managers.
4. Lower level positions are not broad-banded, which makes it difficult to attract quality applicants. There's
no pay flexibility to reward previous job experience. Instead, everyone starts at the same pay.
5. WISCERS (layoff referral system) receives few applicants. It's not effective, and just adds time to the
process.
6. Administrative items that unnecessarily extend the process:
•
•
.•

Requiring managers to complete a High Importance Job Content (HIJC) rating.
Completing the exam plan to summarize the areas being tested for- we already have the PD as a
reference .
Exam center testing- an antiquated method. Use technology to connect to applicants.

7. DPM/DMRS must review non-delegated positions, which adds time to the process.
•

Example: At DATCP, the HR Specialist job title is non-delegated. DPM's required statistical review took
4 days to receive back before we could finalize a certification list and begin scheduling interviews. We
could have completed the review in one business day.

Discipline process

1. We contacted OSER about shortening the timeline of our performance improvement process. OSER asked
what our "past practice" was, and advised us to stay with past practice. Unfortunately, our past practice
was based on the union contracts. We obviously wanted to move in a different direction, so made the
change on our own.
2. Streamline the appeal process, while maintaining appropriate due process. We now have too many appeal
levels: division, agency, DPM, WERC.

Examples:
An employee abandoned ills job and fled to Canada whlle under criminal investigation,
but the Department could not take action to terminate him until 5 days expired to comply
with 230.34(1)(am) related to "Job Abandonment".
After years of discipline, an employee was terminated for violating work rules and the
Code of Ethlcs for State Employees. These included stealing state property,
subordination, violating safety requirements, unprofessional conduct, using bis state
position for personal gain, etc. He would often leverage state rates at hotels even though
no state business was conducted. We learned of tills because he was stealing from the
hotel. The termination process was lengthy and costly, as he made appeals through both
ERD and WERC.

Time to Fill- Position Action Request Date to Start Date

2013 - 101 Days
2014- 77 Days
2015-35 Days (through June 30, 2015)
Negative costs resulting from lengthy hiring process

Loss of revenue from revenue generating positions
Cost of retraining employees
Shifting of higher level duties prolongs lower level duties

Compensation
•

Private sector vs. public sector inequities

•

Positions have evolved such that the level of pay for certain lower level classifications lags
behind the duties and responsibilities

•

Highly complex technical positions results in low applicant pools

•

Availability of qualified applicants

•

Availability of applicants in regional labor markets

•

Lag in addressing compensation surveys across all classifications contributes to an overly lengthy
hiring process due to compensation

•

Simplified hiring process for lower level positions

Terminations

Performance and medical issues, reassignment, Performance Improvement Plans (PIPs), extensive
supervision required resulting in extensive staff time to resolve
Misuse of state resources, software tracking did not allow sufficient evidence of details of use, necessary
to obtain experts
Intentionally trying to create constant disruptions affecting all staff, multiple grievances, poor
performance, tardiness, good faith efforts not returned, FMLA, medical issues, discrimination,
retaliation, harassment
Misconduct made complex due to past practices, activities occurred in remote parts of WI so
documentation of activities in field is difficult
Poor performance, reassignment resulting in retraining, PIPs, medical, FMLA
WERC is a wildcard
Revise, clarify and streamline WHRH Chapter 430 on Employee Grievance Procedure
Solutions- Precise Position Descriptions with measurables

(I) Recruitment
Average recruitment takes the DFI 116 days
Maximum recruitment time has been 23 9 days
Using an average $20.00/hr cost
Average cost $18,560.00
Maximum cost $38,240.00
(II) Discipline- The multi-levels of redundant appeal rights enhance the cost and time to the agency.
Additionally, the burden of proof standard for an agency is high, requiring an agency to engage legal
counsel, which also leads to many settlements in lieu of discipline.
Example A- Employee had 11 years of service and was disciplined 3 times
First incident- work rule violation
Disciplinary action- 2 day suspension
Elapsed time- 1 month
Cost- $2,000.00
Second incident- purchasing card abuse
Disciplinary action- 5 day suspension
Elapsed time- 2 months
Cost- $3,100.00
Third incident- purchasing card abuse, record falsification, misuse of state-issued
equipment
Disciplinary action- 3 weeks administrative leave, termination with settlement
Elapsed time- 3 months
Cost- $6,000.00 + $25,000 settlement

Example B - Employee had 29 years of service and was disciplined 2 times
First incident- falsifYing time
Disciplinary action- 2 weeks administrative leave
Elapsed time- 1 month
Cost- $2,000.00
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Second incident- inappropriate internet use
Disciplinary action - 2 weeks administrative leave, employee retired (in lieu of
discipline)
Elapsed time - 1 month
Cost- $6,000.00
Example C -Employee had 3 years of service and was disciplined 4 times
First incident - grabbing female employee
Disciplinary action -verbal warning
Elapsed time - 1 week
Cost- $100.00
Second incident- excessive personal use of internet
Disciplinary action -letter of instruction
Elapsed time - 1 month
Cost- $3,000.00
Third incident- excessive personal use of internet
Disciplinary action- written reprimand
Elapsed time - 1 week
Cost- $3,000.00
Fourth incident- harassment
Disciplinary action- written reprimand
Elapsed time - 2 weeks
Cost - $2, 100.00
Note: Employees probationary period was 6 months. Issues began within the 1'1
year of employment and after the end of probation.
Defmitions:
Elapsed time:
Time from beginning of disciplinary process to end.
Cost:
Estimated departmental cost of implementing disciplinary action (investigation,
interviews, hearing, and settlement)

selection. The fact that applicants and employees can appeal a hiring action for a
reason as nebulous as "abuse of discretion" has created a litigious culture of
entitlement among the state workforce and also a culture of fear among hiring
supervisors, resulting in ineffective hiring practices.
o

Discipline Wisconsin is an at-will employment state, which means that an
employer can terminate au employee at any time for any reason, except an illegal
one, or for no reason without incurring legal liability. Likewise, an employee is
free to leave a job at any time for any or no reason with no adverse legal
consequences. At-will also means that an employer can change the terms of the
employment relationship with no notice and no consequences. However,
classified employees with permanent status in class in state govermnent are not
subject to this rule. Our employees have a property right to their job as defined
by Ch. 230.34(l)(a) Wis. Stat., in that they may be removed, suspended without
pay, discharged, reduced in base pay, or demoted only for 'just cause." The
standard of 'just cause" has been set historically based on protections provided
by collective bargaining agreements and precedent setting arbitration decisions.
Consequently, the standard of 'just cause" has crept higher and higher over the
years, resulting in a progressively more difficult and lengthy process in taking
any type of employment action based on misconduct or poor performance.
Under Ch. 230.44(l)(c) Wis. Stat., certain disciplinary actions (demot~on, layoff,
suspension; discharge, or reduction in base pay) may appealed to the WERC after
the grievance process has been exhausted if the appeal alleges that the
disciplinary decision was not based on 'just cause." The appeal process is
repetitive and can put form [process] over substance. Also, much of the process
was created out of collective bargaining. An employee already has the right to
challenge discipline through the grievance process (a 3-step process). The statute
then provides a 4th step by appealing to the WERC. Providing yet another layer
of appeal is not only repetitive but has resulted in decisions by the WERC
ordering the employer to take back employees who engaged in serious
misconduct that put the health and safety of patients at risk, when the WERC has
equated 'just cause" with being able to meet a criminal standard of proof or
suggested that circumstantial evidence is not enough. As an employer, we should
not have to meet the criminal standard of proof to discharge an employee for
workplace misconduct.
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Pay rates shown for each level are the "guaranteed" progression rate; any discretionary or variable amounts are not reflected
Pay rates are for non-sworn position that is most comparable to our CO classification.
Entity

Job Class 1

LaCrosse Co
Brown Co

Jailer

Grant Co

Jailer

Douglas Co

Jailer

Racine Co

Corrections Officer

Iowa Co

Correctional Officer

Eau Claire Co

Correctional Officer

Fond du Lac Co

Correctional Officer

Barron Co
Waushara Co
Manitowoc Co
Columbia Co

Correctional Officer
Correctional Officer
Corrections Officer
Jailer

Oneida Co

Corrections Officer

Waupaca Co
St Croix Co

Correctional Officer
COl

Outagamie Co

Corrections Officer

-·-·

Corrections Officer

Av.E!rage using OHR

Hire

$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$

12mo

22.16
22.16
19.11
20
17.02
19.15
15.00
15
16.89
17.47
18.91
19.5
18.45
19.41
21.57
22.29
18.16
18.68
18.00
18
18.25
18.83
19.68
20.24
16.50
16.97
19.17
19.17
20.45
20.95
21.18 varies
$18.78

19.19

24

36

48

60

84

144

216

23.24
20.47
19.57
15
17.84
21.01
20.43
23
19.19
18.9
19.4
20.8
17.44
19.17
20.95

23.9
20.47
19.99
15
18.26
21.01
20.43
23.51
19.71
18.9
19.98
21.36
17.91
19.17
20.95

24.6
20.47
19.99
15
18.68
21.01
21.38
23.98
20.23
18.9
20.56
21.92
18.39
19.17
20.95

25.31
20.92
19.99
15
19.08
21.01
21.39
24.6
20.75
19.9
21.14
22.48
18.86
19.17
20.95

25.31
22.57
19.99
15
19.48
21.01
21.48
25.1
20.75
19.9
21.14
22.48
19.33
19.17
20.95

25.31
22.57
19.99
15
19.48
21.01
21.68
25.1
20.75
19.9
21.14
22.48
20.27
19.17
20.95

25.31
22.57
19.99
15
19.48
21.01
21.68
25.1
20.75
19.9
21.14
22.48
21.21
19.17
20.95

19.77

20.04

20.35

20.71

20.92

20.99

21.05
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through page 33, line 21), the administrative review rarely if ever produces a result contrary to
reinforcing the initial decision of the appointing authority. If these sections were removed, the
process would receive the additional efficiency of saving up to 72 days of process that exist
under the proposed legislation and current law. Appeals of discipline could be filed directly
with the Commission removing the delay in process and the accompanying additional workload
to the agency under the current procedure. If the state employer prefers to resolve the matter
short of hearing, they have ample opportunity to do so in the Commission process. While this
may seem like something that would create additional attacks against the proposed reform, we .
think there actually may be some agreement on both sides in creating this efficiency and we
would be happy to speak to members of the opposition to educate them on the benefits of
applying this policy for all parties.
3.

Just Cause General Concerns

The current law states that an employer is obligated to prove (1) that the employee engaged in
the conduct; (2) that . the employee knew or should have known that the conduct was
prohibited; and (3) the discipline was proportionate to the conduct, e.g., that the "punishment
fit the crime." Additionally, our Supreme Court has defined just cause for termination of a
state employee as being conduct which "impairs the performance of the employee's duties or
the efficiency of the group with which he works." Safransky v. State Personnel Board, 62
Wis.2d 464, 215 N.W.2d 379 (1974). The existing definition is fairly broad and allows latitude
to the appointing agency in disciplinary measures. The new definition does not create any
additional clarification and may create additional litigation:.
Ultimately, our decisions are appealable by either party to circuit court which requires the
Commission to adequately form a record supporting its decision. In reality, based on both my
time serving since being appointed as well as reviewing past cases, changing the definition of
just cause as presented would not create a different result in the decisions that have previously
been decided.
There are two primary reasons that disciplinary action is overturned by the Conunission. The
first is the failure on the part of the agency to be able to prove that the violation occurred. That
is a consequence of inadequate preparation and presentation by advocates on behalf of the
employer. Use of attorneys by OSER over the past two years has improved the results in this
area.
The second problem is internal inconsistency by the state employers in meting out discipline.
One component of "just cause" is that within the work group and within similarly situated
employees the discipline is consistent. Some agencies (notably the Department of Corrections)
have developed policies conunitting themselves .to statewide uniformity in handing out
discipline for comparable acts. If DOC would drop their self-imposed requirement for
statewide consistency, it would certainly increase their success before the Conunission and in

Cindy Polzin
October 12, 2015
Page 3

judicial proceedings. Notwithstanding the self-imposed standard, there are frequent violations
that result in the agency not prevailing.
While the Legislature could eliminate the requirement for uniformity of treatment, that would
be very poor policy. Employment discrimination claims are frequently based upon disparate
treatment claims in the form of differential discipline, e.g., protected class employee
discharged for x behavior while unprotected class employee only received minor discipline for
the same behavior, Inconsistency in discipline also suggests arbitrariness on the part of
supervisors and a perception of favoritism.
I hope this proves of some value to you as you prepare final legislation on this matter. My
purpose, and that of your other appointed Wisconsin Employment Relations Commission
Commissioners, is only to further the Governor's policy goals and create positive dialogue
towards that end. We are more than happy to fulfill whatever policy you adopt to the best of
our ability and in conformity thereof. The information contained in item 3 is for your personal
usage and not meant to be distributed to other parties as a distraction from your efforts to pass
. this legislation. Please let me know if I or the Commission can provide any additional
information, clarification, or assistance in this matter.

It is just cause to remove, suspend without pay, reduce the base pay of, or demote an
employee for engaging in conduct which impairs the performance of an employee's
duties or the efficiency of the organization for which he works. The appointing
authority shall utilize progressive discipline that complies with the administrator's
standards under § 230.04(13m), Stats. The appointing authority may advance the
progressive discipline steps based upon the severity of the conduct. It is just cause to
discharge employees without progressive discipline for engaging in acts of serious
misconduct, including, but not limited, to the following conduct:.

§ 230.04(13m)

The administrator shall establish standards for progressive discipline plans to be
prepared by all agencies and applied to all employees in the classified service. The
standards shall address progressive discipline for all types of misconduct.
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Subject: SB 285 -Request for Technical Corrections
Importance: High

State HR Community- As you are all aware, SB 285 has been proposed. Attached please find a copy of the bill.
To the extent that your agency has identified any technical corrections that need to be made to the bill, please
forward those corrections to me no later than end-of-business tomorrow, October 7, 2015.
Danielle Carne
Office: 608-266-0047
Cell: 608-287-6803
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Importance: High

State HR Community- As you are all aware, SB 285 has been proposed. Attached please find a copy of the bill.
To the extent that your agency has identified any technical cotTections that need to be made to the bill, please
fmward those corrections to me no later than end-of-business tomotTow, October 7, 2015.
Danielle Carne
Office: 608-266-004 7
Cell: 608-287-6803
CONFIDENTIALITY NOTICE: This electronic mail transmission and any accompanying documents contain
information belonging to the sender which may be confidential and legally privileged. This information is only
for the use of the individual or entity to whom this electronic mail transmission was intended. If you are not the
intended recipient, any disclosure, copying, distribution, or action taken in reliance on the contents of the
information contained in this transmission is strictly prohibited. If you have received this transmission in etTor,
please immediately contact the sender and delete the message. Thank you.
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authority shall extend an invitation to interview to the veteran." Under this bill, it appears the certification list is
the interview list- so this reference seems redundant unless agencies will be able to further screen from a
certification list to determine who is invited for an interview.

COMMENT/QUESTION: We also recommend that DPM look at how the proposed reinstatement language
will impact the WLEA contract (and negotiations) which also references reinstatement in Article 8, Section 8.
Thank you.
Sent from my iPad
On Oct 6, 2015, at 2:50PM, Carne, Danielle L- DOA <Danielle.Carne@wisconsin.gov> wrote:
State HR Community- As you are all aware, SB 285 has been proposed. Attached please find a
copy of the bill. To the extent that your agency has identified any technical corrections that need
to be made to the bill, please forward those corrections to me no later than end-of-business
tomorrow, October 7, 2015.
Danielle Carne
Office: 608-266-0047
Cell: 608-287-6803
<SB 285.pdt>
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OVERVIEW
In addition to the technical changes DPM has been asked to provide thus far, we have concems
with SB 285 that have not been fully conveyed. The comments address the following major areas of
concern:

I. Resume Review - The proposed bill is ambiguous and has created widespread confusion as
to whether resume reviews would be conducted by DOA DPM or by agencies. DPM lacks the
subject matter expertise in all the agencies' many programs to conduct valid resume reviews.
2. Exclusive Reference to "Resumes" - The removal of all references to exams and the
replacement of those references with the term "resume" suggests that the intent was to
eliminate exams all together, but the amendments do not function that way. Further, relying
exclusively on resumes would not be practical, because no single selection procedure is
adequate for such a large, diverse workforce. A full shift to resume reviews also would likely
increase the number of qualified applicants inadvertently turned away and the number of
unqualified applicants who inappropriately reach the interview stage. Fmther, the shift may
require resume filtering software, which is costly and of limited utility.

U

einstatement- The proposed bill eliminates permissive reinstatement in all situations except
yoff, but reinstatement is a permissive, efficient, and effective tool the agencies frequently
ilize in hiring. This amendment also creates a situation in which unionized employees have
eater benefits than non-unionized employees.

4. Career Executive Program - The bill eliminates the ability to transfer and reassign career
executives without conducting recruitments, but the ability to do so is a critical aspect of
managing state government.
5. Personnel File Review- The requirement for personnel file reviews is impractical, and has
the potential to create new problems and a slow-down in the hiring process.
6. Shortened Hiring Timeframes - Given various existing (and proposed) factors that impact
hiring, the shortened timeframes are unrealistic.
7. Just Cause Standard -The definition of just cause introduced by the bill is unclear, limits the
agencies in being able to administer discipline, and creates the potential for increased
litigation.
8. Elimination of Override Provision - For no apparent reason, the bill proposes to repeal a
compensation provision that is critical to the ability of the state Compensation Plan to address
issues that arise related to employee benefits and working conditions and to implement
changes that may be essential to the operations of state agencies.
While these items represent immediate concems, it is important to note that even human resource
professionals in the state who have a solid understanding of the functioning of the civil service system
cannot fully predict the outcomes of these amendments. Changes of such significance never have been
made to the civil service statute without being preceded by a study involving subject matter experts.
Notwithstanding such unpredictability, it is reasonable to forecast that hiring in the state generally will
take longer under the proposed amendments than it does under the current statute.
1
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COMMENTS
1. Resume Review-Section 30

Change Proposed in SB 285:
• The bill amends 230.16(1)(a) to provide the following: "The director shall require
persons applying for a position in the classified service to file an application and resume
with the bureau." The reference to "bureau" here is the DOA DPM Bureau of Merit
Recruitment and Selection.
Problems:
• There is widespread confusion as to the effect of this amendment. Some have developed
the understanding that the proposed provision creates an obligation on DPM's part to
conduct all resume reviews for all recruitments in state govemment. The statement also
can be read, however, to indicate only that DPM is the clearinghouse for applications and
resumes, which may be forwarded to the agencies for review. The latter option minors
what cunently occurs in state government. Through the Wisc.Jobs website, DPM
receives applications and exams for posted positions. Then, in the vast majority of
instances, the work of scoring the exams has been formally delegated to agencies
(through "delegation agreements"), and the agencies perform this function. The proposed
bill appears to continue to allow for such delegation, in which case resumes will be
received by DPM but reviewed by the agencies.
• If the intention is to have all resumes reviewed by DPM, additional problems arise.
Even as amended, Chapter 230 still contains a merit-based civil service system, which
requires that the criteria used to fill positions in the classified service "shall be job-related
in compliance with appropriate validation standards". Such validation requirements mean
that subject matter experts must review resumes and other materials submitted by
applicants in light of actual job content. Subject matter experts necessarily work in
agencies, not at DPM. If such work was handled at DPM, the addition of significant
resources would be provided.
2. References to Resumes-sections 22, 25, 26, 29, 30, 32, 33, 34, 35, 36, etc.
Change Proposed in SB 285:
• The proposed bill has struck all references to the use of examinations in state hiring and
has left only reference to the following: "resume(s)", "evaluations of applicants",
"selection criteria", "competitive procedures", "selection process", and "evaluation used

in the hiring process".
Problems:
• This across-the-board elimination of references to examinations in the statute suggests
that the intent of the SB 285 is to eliminate exams altogether from the state hiring
process. The use of alternative phrases, however, leaves open the option of using a
variety of selection procedures to fill classified positions, including examinations.
However, the many references to resumes suggest that the preferred standard selection
procedure is resume review. The emphasis on resume reviews is problematic because
there is no procedure (resume review or any other) that would be appropriate for all
recruitments in all agencies. For example, there are some classifications for which the
number of applicants is very large and, in many cases, the appropriate applicants lack the
experience and skills to produce a meaningful resume. In these cases, exams will be
required to objectively and efficiently evaluate applicants. The following examples
suggest the size of some applicant pools for state government positions:
• Number of Office Support applicants examined through multiple choice:
June through December 2014-2,347
2
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January through October 2015-2,386
• Number of Initial Assessment Specialists applicants examined with multiple
choice:
June through September 2015-677
• Number of applicants to be examined in Probation and Parole Agent
recruitments:
October 2014- 1,500
July 2015-967
• Number of applicants in DOC Correctional Sergeant recruitments:
Single posting in 2014 - 2051
January through July 2015- 856
• Applicants in DOC Supervising Officer recruitment only open to current state
employees:
July 2015-309
• Applicants in Ranger recruitment:
January 2015- 1,151
• In recruitments where multiple choice exams are used, there is currently no demand on
hiring agencies in conducting and scoring exams. If multiple choice and the various other
types of exams used in state service are eliminated and resume (or some other application
material) review is required, the agencies will be overloaded with review obligations that
will only be accomplished through the addition of significant FTE and/or the purchase of
costly resume filtering software. Such software is notoriously unreliable. Any additional
costs will have to be assessed to the agencies.
• In the absence of an examination requirement, it is likely that the numbers of applicants
for positions in state government will increase substantially. Without the detetTence of
the obligation to put effort into completing an exam, this increase will include unqualified
applicants who will apply regardless of the job requirements and their actual
qualifications. These numbers will be much, much greater than the very small number of
unqualified applicants who, under the current system, have been able to slip through the
exam process by providing inaccurate responses.
• It is widely understood that resume review is the least reliable and valid selection
method. For this reason, it is likely that some qualified applicants will be turned away
inappropriately. It is also likely that agencies will have to devote more time than they
currently devote to post-certification screening processes to identify the truly qualified
candidates.

3. Reinstatement-Sections 70, 71, 72, 80
Change Proposed in SB 285:
• The bill limits reinstatement privileges to permanent employees in the classified service
who are on layoff status, and it reduces the eligibility period for reinstatement to 3 years
following the date of layoff.
Problems:
• Reinstatement is the fastest and most cost effective way to hire state employees.
Moreover, it is purely permissive, so it does not obligate the state as an employer to
anything. It merely gives management the option to rehire good employees, who chose to
leave state service for any number of reasons (to earn college degrees? to get private
sector experience? to raise children? to care for an ill or aging family member?). The
removal of reinstatement in all cases except layoff, not to mention the shortening of
remaining reinstatement eligibilities Ji"om five to three years, makes rehiring good
employees with proven track records more difficult and time consuming.
3

SB285
DPM Comments
10-16-15

• Under the proposed bill, if an employee voluntarily demotes or is reclassified I
reallocated to a lower pay range and then later gets a position in the former pay range,
that employee will be eligible for a mandatory pay increase. If that employee has
reinstatement eligibility, however, the employee will not be eligible for a pay increase.
The absence of reinstatement creates a loophole where employees can yo-yo back and
forth from higher to lower to higher classifications and get repeated, unwarranted pay
increases.
• The WLEA contract provides for reinstatement. If reinstatement is eliminated in the
statutes, union employees will have greater benefits than non-union employees, where
Act 10 sought to eliminate such discrepancies.
4. Car·eer Executive Hiring-Section 54
Change Proposed in SB 285:
• The career executive hiring process is changed such that career executive positions may
be filled only through open competitive hiring processes.
• Amendment 1 proposed the following change: "An appointing authority shall fill a
vacancy in a career executive position using an open competitive hifffig process, with due
consideration given to affirmative action."
Problems:
• The basic point of the career executive program is to allow the State to transfer or
reassign trained, successful executives from one position to another, as needed for
effective management, tln·ough limited recruitments or without having to conduct
recruitments at all. The amendment in the bill eliminates the critical usefulness of this
program.'
• It is unclear as to what is intended by the proposed change in Amendment 1.
5. Review of Personnel Files-Sections 24, 28
Change Proposed in SB 285:
• The bill requires that before making an offer of employment to an individual who
currently holds a civil service position, an appointing authority must review the
individual's personnel file.
Problems:
• This amendment presents serious logistical problems. It would result in the movement
of many files between the many offices located around the state of every day. Personnel
files can be several hundred pages, and they will be cumbersome to transport. The
addition of this step to the process will slow down hiring in state govermnent. Moreover,
there are serious privacy and loss concerns involved in passing files with sensitive,
original documents from agency to agency. To avoid these problems, physical files could
be converted to electronic storage, but this is a massive undertaking that would take years
to accomplish statewide and that would potentially involve significant costs resulting
from additional FTE (to convert the files) and the purchase of software that organizes and
stores personnel files. These costs would have to be assessed against the agencies.
• The objective of this amendment appears to be to ensure that the bad apples among state
employees do not get hired unwittingly by another agency. A personnel file may not,
however, contain the relevant information. Prior disciplinary records might not be in the

1

Similarly useful is the ability to make promotional appointments through recruitments limited to current state
employees. Section 47 eliminates this option at the cost of efficiency in hiring as well.
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file due to previous requirements that they be removed after a certain period oftime2, and
the most recent annual evaluation could be many months old. If a performance problem
emerged after the evaluation, it would not be reflected in the file. Personnel files simply
do not contain as much information as many believe. The most effective way to address
the legislators' concerns is to require the appointing authority to obtain a reference from
the prior agency before hiring. (This requirement seems to be more appropriate for
enterprise-wide DPM policy rather than statute, but it could be written into the statute.)
6. Hiring Timeframes-Sections 17, 27, 61
Change Proposed in SB 285:
• The bill requires the BMRS Director to certizy applicants for vacant permanent
positions within 30 (rather than 45) days after receiving a request from an appointing
authority.
• The bill changes the deadline for making appointments from 60 to 30 days after
ce1tification. The appointing authority is to report to the Director reasons for failing to
make a hire in this timeframe.
Problems:
• Some agencies have indicated that these timeframes are too short, due to the challenge
of scheduling managers and candidates for interviews, the need to conduct background
checks, the need to allow candidates to give notice to current employers, etc. Beyond this
concern, it is likely that the shift to resume reviews will add time to the hiring process
(both pre-certification in reviewing the resumes and post-certification when more
filtering work may be required during the interview process-see item 2, above). Given
these factors, this shortened timeline may likely be unrealistic.
7 .. Progressive Discipline and the Jnst Cause Standard-sections 16, 73, 74
Change Proposed in SB 285:
• The bill requires the administrator to establish standards for progressive discipline plans
that address "personal conduct and work performance that is inadequate, unsuitable, or
inferior". The bill also expressly states that work performance or personal conduct that an
appointing authority determines to be "inadequate, unsuitable, or inferior" may constitute
just cause, after the appointing authority has imposed progressive discipline that complies
with the DPM standards.
• The bill expressly states that the following specific conduct constitutes just cause:
I. While on duty, harassing a person;
2. While on duty, intentionally inflicting physical harm on another person;
3. while on duty, being intoxicated or under the influence of a controlled
substance, as defined ins. 961.01(4), or a controlled substance analog, as defined
ins. 961.01(4m);
4. While on duty, being in possession of a controlled substance as defined in s.
961.01(4), or a controlled substance analog, as defined ins. 961.01(4m), without
a prescription;
5. Falsizying records of the agency;

2

The bill requires that disciplinary records are to permanently remain in personnel files. In the past, however, such
records often have been removed after a certain period of time under agency policy or provisions in collective
bargaining agreements. This prior manner of handling disciplinary record could create a discrepancy in the contents
of employee files for several decades, between employees who were working for the state prior to the effective date
of the bill and employees who are hired after the effective date of the bill.
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6. Theft of agency property or services with intent to deprive an agency of the
property or services permanently, theft of currency of any value, felonious
conduct connected with the employee's employment with the agency, or
intentional or negligent conduct by an employee that causes substantial damage
to agency property;
7. A conviction of an employee of a crime or other offense subject to civil
forfeiture, while on or off duty, if the conviction makes it impossible for the
employee to petform the duties that the employee performs for the agency;
8. Misuse or abuse of agency property, including the intentional use of the
· agency's equipment to download, view, solicit, seek, display, or distribute
pornographic material;
9. A serious violation of the code of ethics established by the director under s.
l9.45(ll)(a), as determined by the director.
Problems:
• The reference to "personal conduct and work performance that is inadequate,
unsuitable, or inferior" is extremely vague in a number of ways. The same is true of the
reference to "harassment" in Section 74. Such vagueness is likely to create confusion,
disparity in application, and increased litigation. The potential for an increase in
administrative challenges to disciplinary decisions is particularly problematic given the
reduced staff at the WERC and the shortened timeframe for handling state civil service
appeals.
• By defining the offenses that automatically constitute just cause, there is a risk that the
statute will be interpreted to provide that all other offenses must always be treated with
progressive discipline. The fact is, however that there are many kinds of offenses that
warrant immediate discharge from state service that are not listed here.
8. Elimination of Override Provision-Section 21
Change Proposed in SB 285 I Amendment I:
• The bill amends 230.12(l)(h), as follows:
Other pay, benefits, and working conditions. The compensation plan may include
other provisions relating to pay, benefits, and working conditions that tffia!!
supersede the previsiens ef the civil service ana ether applieallle statates ana
rules promulgated by the director and administrator.
• The proposed amendment further amends 230.12(l)(h), as follows:
Other pay, benefits, and working conditions. The compensation plan may include
other provisions relating to pay, benefits, and working conditions that shall
SllfJerseae the previsiens ef the eivil serviee ana ether applieallle statl!tes ana
rales prelllillgatea ay the aireeter ana aaministrater.
Problems:
• In the original draft that was presented to us, this provision was repealed entirely. We
questioned this change, because it does not appear to have any relationship to the areas of
interest for the bill's sponsors. In response, we were told that the provision was struck
because the drafter thought it was odd. We recognize that this is an unusual provision, but
it is critical to the ability of the Compensation Plan to address issues that arise related to
employee benefits and working conditions and to implement changes that may be
essential to the operations of state agencies. When such action has been taken tlu·ough the
Compensation Plan in the past, OSER often followed up with a Compensation Plan
companion bill so that an appropriate corresponding statutory change was made. The
following are just two examples of problems created by amending this provision:
6
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I. The previous unclassified Administrator of the Division of Merit
Recruitment and Selection (DMRS) in the Office of State Employment
Relations (OSER) was formerly statutorily assigned to the Executive Salary
Group 3 pay range (ESG 3). Through the biennial budget, OSER was
abolished and the Division of Personnel Management (DPM) was created
within DOA. For that reason, DMRS became a bureau (BMRS) and the
unclassified Administrator became an unclassified Bureau Director, which
was supposed to be assigned to a new pay range, NTE 81-01, a range
consistent with classified Bureau Directors. Due to an oversight, the
appropriate change was not made to the statutes, nor was a revision made as
a result of a request submitted through an errata. For that reason, the new
pay range for this position was established in the Compensation Plan, which
OSER was able to accomplish due to the authorizing language of
s.230.12(1)(h). If this statutory provision is not retained as it currently exists,
then the Compensation Plan provision becomes null and void. This would
result in the BMRS Director position reverting to pay range ESG 3, which
potentially could impact the pay of the incumbent, since the maximum rate
for this range is lower than the maximum of pay range 81-01.
2. Section K of the Comp Plan, 4.01, the last paragraph, is the following which
overrides s. 230.35(4)(d), with the following: "An employee who resigns
from state service within the first six months of an original probationary
period or project position, but who has a total of more than six months
without a break in service due to any other classified, unclassified or project
service, will be considered to be entitled to all personal holiday hours for
which the employee had been eligible." If 230.12(l)(h) is repealed, this
needed language cannot appear in the compensation plan.

7

Hiring Frustrations

•
Repetitive interviewing of serial or frequent applicant -there are individuals who are
serial job applicants. They often meet the minimum job qualifications to get to the interview
stage but they are already well known to the hiring Supervisor from pri<'lr interviews. The result
is a waste oftime and effort by all concerned. The capacity to screen these applicants out
upfront would avoid this effort.
•
Inability to extend Probation during periods of Supervisory turnover- occasionally a
new hire will be made where the hiring Supervisor subsequently leaves, there is a timeline
delay before the new Supervisor is on board and they subsequently conclude the probationary
employee is not performing. Because of the time delays there may not be a written track record
on performance which could be used as justification for termination. Because there is a "hard"
6 month time limit there is not enough time to address the performance issue and the
emp·Joyee is passed from probation when there is reasonable doubt as their capacity to
perform in to the future. The capacity to extend probation would address this issue.
•
Lack of recognition of contractor staff oversight in setting Supervisory levels- Many ·
areas of the organization relies on staff augmentation through "contractors" to complete work.
This is especially true in Information Technology. Contractors work side by side with state
employees doing similar and related tasks. They are directed in their work by state supervisors.
When establishing classification levels for hiring supervisors the current system often does not
recognize these positions and responsibilities which results in not setting classifications high
enough to attract the qualified candidates required.
•
Delays in reposting required by interviewing all qualified applicants- Agencies are often
required to interview all "qualified" applicants on a register even if the initial round of
interviews provided a Jack of good results. This delays the process tore-post and extends the
hiring process. The ability to determine a register is no longer valid and allow a reposting would
speed up the process to find a quality hire.

Discipline and Grievance Frustrations

•

Appeal of Disciplinary actions- Employees are still able to appeal discipline to WERC

and Agencies actions are often subject to the presumption that the employee should be made
whole. Case in point an employee brought a guli to work, made comments as to "who should I
shoot today". The employee did considerable unsupervised work outsid~ the office with clients.
As an indication of the seriousness of this behavior the employee was put on leave and
required to have a medical assessment. On Appeal to WERC the employee was "made whole"
and all Agency discipline reversed. The employee continues to act out at the worksite.
Redefining or clarifying what kind of actions can go to.WERC may prevent this·type of result.
•

Appeal of non-grieveable action- An employee was given a medical separation. This is

non-grievable. OSER I DPM has directed Agency HR departments to meet with the employee
and their representative even though the action is non-grievable. The employee was able to
appeal to WERC which will result in a settlement. Redefining or clarifying what kind of action
can go to WERC may prevent this type of result.

l.

Office Relations- Two employees were utilizing various state facilities, including a conference
room, for extra-marital relations on the job. Even after being caught with their pants down, so
to speak, they denied the incident forcing an investigation. Examination of work em ails
. revealed active imaginations that weren't focused on work. Discipline included a reprimand.
Dismissal was not viewed as a realistic alternative.
Job done, retirement years away- The agency had to put up with a long term employee
walking the halls daily for years waiting to retire after a Jaw change took away past
responsibilities. Firing an employee for doing nothing is often more costly and time consuming
than letting them hang around.
A year's worth of evidence and a five figure award- Even when firing is the only option, it isn't.
An attorney advised the supervisor of how to gather evidence to make the case for firing after
all other options were exhausted. When a year's worth of evidence had been carefully
collected, the employee was terminated. The result was a $50,000 award for the released
employee.
The bathroom barbershop- An employee would give haircuts to other employees in the
bathroom during working hours, leaving the clippings behind. The employee was identified and
told not to do it anymore. Clippings are still occasionally found because the employee
understands his employer has no real power to close his barbershop.
Hair-Trigger Firings- Probationary periods are generally 6-months after hiring (they can be
extended once). After that period, the employee owns the job for 30-years. This can lead to
releasing employees who might just develop slowly because the risk of having a bad employee
for 30-years is too great.
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Institution (hereinafter referred to as "RCI") in Redgranite, Wisconsin. RCI is a medium level
security facility providing treatment to 1; 000 inmates.
2.
of sergeant.

Appellate Andrea J. Sawall is employed by the DOC at RCI and holds the rank

3.
Sawall was suspended for one day for violations of DOC Work Rules #6 Falsification of records and #12 - Verbally threatening, intimidating, demeaning or interfering
with another employee or using profane or abusive language with another employee. The date
of Sawall's suspension was August 8, 2012.

' and/or "fucking" in the course of a brief
4.
Sawall used the words "fuck"
conversation with her supervisor who is also her husband. The conversation took place while
both were on duty on May 17, 2012.
5.
The use of crude and profane language is commonplace at RCI and typically
does not lead to the imposition of discipline.
6.
Sawall was charged with violltting DOC Work Rule #12 and was the subject of
an investigation.
7.
Following the completion of the investigation, it was determined that Sawall's
recollection of the conversatimi was diffurent from that of her supervisor and a coworker who
overheard the conversation. She was also charged with violating DOC Work Rule #6 which
prohibited knowingly providing false information.
Based on the above and foregoing Findings of Fact, the Commission makes and issues
the following:

CONCLUSIONS OF LAW

1.
The Wisconsin Employment Relations Commission has jurisdiction over this
matter pursuant to § 230.44(1)(c), Stats.
2.
The DOC has failed to establish just cause for the discipline imposed on July 30,
2012 upon Sawall.
3.

Sawall is a prevailing party under§ 227.485(3), Stats.

4.
The DOC was not substantially justified in taking the position it took in these
proceedings.
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5.

Sawall is entitled to an award of attorney fees and costs.

Based on- the above and foregoing Findings of Fact and Conclusions of Law, the
Commission makes and issues the following:

ORDER

1.
That Appellant Andrea Sawall's one-day suspension is rejected. Sawall shall be
made whole for all wages and benefits lost as a result of the suspension.
2.
That Appellant Andrea Sawall's petition for fees and costs is granted in the
amount of $3,220.28.
Dated at Madison, Wisconsin, this 12th day of May 2015.

WISCONSIN EMPLOYMENT RELATIONS COMMISSION

James R. Scott, Chairman

Rodney G. Pasch, Commissioner

\
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MEMORANDUM ACCOMPANYING DECISION AND ORDER

On May 17, 2012, while on third shift, Appellant Andrea Sawall used the word "fuck"
or "fucking" twice in a brief phone call with Lieutenant Terry Sawall. T. Sawall was
A. Sawall's supervisor and her husband. The DOC concedes that the use of profanity in RCI is
common and rarely results in discipline.' In any event, A. Sawall's profane comments made to
her husband referenced another employee and his (in her ·judgment) inadequate work
performance. Word of the comments spread to another sergeant in RCI who did not like
A. Sawall and she filed an incident report approximately one week later. The report focused on
another incident between the two and made passing reference to the May 17 comments. This
incident report triggered a full blown investigation by the DOC. Three weeks after the
incident, A. Sawall was interviewed by two DOC employees. She was asked whether she made
two specific statements with the word "fucking" in the statements. She denied doing so. Two
months later, she was again asked about specific statements she allegedly made during the very
brief conversation she had with her supervisor/husband.
The DOC interviewed everyone involved and produced transcripts of the interviews.
The DOC brought in an "outside the institution" employee to conduct the investigation. He
concluded that A. Sawall's "memory lapses" about specific language were not intentional and
that no discipline was recommended, particularly in light of the fact that inappropriate
language is "common in corrections."
Notwithstanding that recommendation, the warden imposed a one-day disciplinary
suspension for violating two work rules. The first of those rules, DOC Work Rule #12, does in
fact prohibit using "profane or abusive language." Everyone involved concedes that the use of
profane language is commonplace at RCI. The language itself was not abusive because it was
uttered between a sergeant (lead worker) and her supervisor who happened to be her husband.
As a sergeant, A. Sawall was presumably obliged to share her observations, good or bad,
about the employees she directed. Referring to someone as lazy is not abusive, it is descriptive.
If an employer maintains a work rule that is widely and commonly violated, it forfeits
the right to suddenly, with no explanation, single one employee out for a violation. There can
be no just cause for a violation of a rule that is frequently violated and never enforced.

As to the second rule violation, A. Sawall is accused of "failing to provide truthful,
accurate and complete information when required." We have in the past criticized DOC's use
of this rule as a "throw in" on virtually any situation where an employee's version of events
leading to discipline differs from another's recollection. In other words, if DOC believes one
employee's version of events over another's, the disfavored employee is accused of violating
the truthfulness standard.

1

In fact, no evidence of any employee ever being disciplined for use of profanity was provided.

'

'
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We believe there is no cause for that purported rule violation in this case. It is
unreasonable to expect that someone who is asked about the use of two specific phrases three
weeks after they were allegedly uttered to recall them with certainty. 2 Secondly, the use of
profanity did not violate the rule because application of the rule has been forfeited by
non-enforcement. There never should have been an investigation in the first place given the
complete lack of enforcement of the rule. Whether A. Sawall intentionally lied or had a
memory lapse is irrelevant. There was no basis for discipline to be imposed and no reason to
conduct an investigation.
Attorney Fees
The examiner awarded attorney fees to Sawall pursuant to § 227 .485(3), Stats. The
award was reduced by 20 percent based upon the examiner finding that there was just cause for
a portion of the discipline meted out to SawalL
We agree that the DOC's position was not substantially justified and that an award of
attorney fees is warranted. We have increased the amount to be paid based upon our
conclusion that there was no substantial justification for any· discipline arising out of this
incident to be imposed upon Sawall.
The DOC's initial argument is that we are barred from awarding attorney fees because
the Wisconsin Human Resources Handbook, Chapter 430, includes a provision preventing us
from doing so in any appeal. According to the DOC, our statutory authority to award fees
under Chapters 227 and 230, Stats., has been "superseded" by Section 430.130 of the
Handbook. In our view, the "repeal by reference" of our statutory authority is unlawful under
Milwaukee Journal Sentinel v. Department of Administration, 2009 WI 79, 319 Wis.2d 439,
768 N.W.2d 700. We recognize that" Milwaukee Journal Sentinel is not squarely on point;
however, the principles set forth in that decision are equally applicable to the circumstances
here. The issue of repeal by reference has not been briefed by either side and this is not the
case that will finally resolve that issue.
The DOC also argues that its position in this matter was substantially justified and
hence no attorney fee award should be made. Under§ 227.485(1), Stats., we are directed to
follow the case law developed under 5 U.S.C. § 504, the federal Equal Access to Justice Act
which is very similar to our own law. The DOC's position is substantially justified if the
discipline "has a reasonable basis in law and fact, that is, if a reasonable person could believe
the position was correct." Golembiewski v. Barnhardt, 382 F.3d 721, 724 (7th Cir. 2004),
citing Marcus v. Shalala, 17 F.3d 1033, 1036 (7th Cir. 1994).

2

The warden's letter imposing the discipline notes that A. Sawall acknowledged using the term "fucking lazy
officer," He concludes that falsehoods were uttered because witnesses said A. Sawall used the term "fucking
Reichenberger" and/or "the laziest fucking officer."

<

'

'

'

Decision No. 34019-D
Page 6

Here the action of the DOC disciplining a non-supervisory employee for commenting
about a coworker's work ethic while using strong language is simply unsupported. It is difficult
to imagine any large workplace where someone has never made a derogatory comment about a
coworker. The arbitrariness of the discipline here is on its face obvious. We see this case as
clearly warranting a conclusion that the DOC has failed to establish that its actions were
substantially justified.
Dated at Madison, Wisconsin, this 12th day of May 2015.

WISCONSIN EMPLOYMENT RELATIONS COMMISSION

James R. Scott, Chairman

Rodney G. Pasch, Commissioner

Included below is a summary of the steps, timelines and an estimate on the amount of salary
dollars it costs WisDOT to accomplish each process. The examples included in the document
include:
I.

II.
Ill.

Recruitment and Selection
a. Hiring DMV Customer service representatives
b. Hiring professional positions, including IT, purchasing, budget, and general
supervisors
Discipline
Unsatisfactory Performance

RECRUITMENT AND SELECTION
Example 1

DMV Customer Service Representatives for Dane County
Total Hours of FTE = 250

o ...--
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Recruitment Process

•

Employees in these positions work at our DMV Service Centers or in the central office in
Madison. Each year, WisDOT hires at least 30 employees into these positions-"? 1~
• · This recruitment is announced on a monthly basis by HR staff using an exam that was
previously developed. (15 minutes)
Exam Process
·•

•
•
•

Following the deadline date, HR staff print off the application materials from WiscJobs
and blind the materials for the rating panel. We typically receive approximately 200 to
250 applications per month. (8 hours)
The rating panel consists of three to four individuals to rate the applications (20 hours).
After receiving the scores from the raters, HR enters the scores into WiscJobs (3 hours)
The scores are reviewed by HR staff and the candidates are notified if they passed or
failed the exam. (1 hour)

Interview Process
•
•

•

The applicants that passed the exam participate in a phone interview. Each phone
interview lasts up to 15 minutes.
Following the phone interviews, the top candidates are invited for face to face, Skype or
another phone interview. The interview panel typically consists of three. staff and each .
interview lasts approximately 30 minutes.
Upon completion of the interviews, the supervisor does reference checks on their top
candidates. (2 hours)
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•
•

•

Once the supervisor has a top candidate, he/she notifies HR and HR prepares a pay
recommendation (30 minutes)
The recommendation for hire is approved by upper management within WisDOT. This
review is typically done by three different individuals and each review takes
approximately 10 minutes.
Upon approval to make the hire, the supervisor extends the job offer and HR prepares
the appointment letters, notifies the candidates that weren't selected for the job, and
completes the hiring information into the computer systems. (2 hours)

Estimate on overall HR cost: $500

Estimate on overall Manager cost:~ D

Example 2
Professional positions, including IT, purchasing, budget, and general supervisors
Total Hours of FTE- 56

or

'}
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Recruitment Process
•
•
•
•

Most positions require a unique exam dueto the differences between positions.
The supervisor of the position completes the high importance job content ratings to
determine the critical tasks on the PD. (30 minutes)
HR staff use the ratings to develop an exam and announce the position. This process
also includes announcing on recruitment websites and other resources. (1 hour)
Each position is announced for approximately 10 days and after the deadline date, HR
prints and blinds the application materials (2 hours)

Exam Process
•
•

The rating panel consists of two to three staff. (8 hours)
After receiving the scores from the raters, HR enters the scores into WiscJobs. The
scores are reviewed by HR staff and the candidates are notified if they passed or failed
the exam. (30 minutes)

Interview Process
•

•

Applicants that passed the exam are invited to an interview. WisDOT uses Appointment
Plus to schedule interviews, so HR establishes ttie interview schedule in Appointment
Plus and applicants schedule their own interviews. Once the interview schedule is
complete, HR sends the schedule to the interview panel. (30 minutes)
A panel of two to three individuals conducts the interviews. Each interview typically lasts
30 to 45 minutes.

•
•
•

•

Upon completion of the interviews, the supervisor does reference checks on their top
candidates. (2 hours)
Once the supervisor has a top candidate, he/she notifies HR and HR prepares a pay
recommendation. (30 minutes)
The recommendation for hire is approved by upper management within DOT. This
review is typically done by three different individuals and each review takes
approximately 10 minutes.
Upon approval to make the hire, the supervisor extends the job offer and HR prepares
the appointment letters, notifies the candidates that weren't selected for the job, and
completes the hiring information into the computer systems. (2 hours)

· Estimate on overall HR cost: $400

Estimate on overall Manager cost: $3000

Example 1.
Removal from Certification Lists once a State employee has been terminated.
•
•

Each time the former employee applies we must request approval to
remove them from the cert list. This extends the time to fill the position.
Employee is terminated for Insubordination, discourtesy to other
employees, threatening or intimidating behavior and making false and

Example 2.
Utilizing the system to challenge a hiring decision even after the employee was
offered a job previously and tur;1ed it down.
•

Applicant applied for one opening and was selected, they
turned the offer down to accept job outside of the agency. A
new a vacancy occurs and he is interviewed a second time
but is not selected.

Example 3.
Progressive Discipline - Appropriate action should be taken for the offense that
has occurred not following just following the progressive steps of dripline.
• Neglecting job duties and responsibilities, loitering, or
engaging in unauthorized personal business or visiting.
• Failure to provide accurate and complete information when
required by management
• Failure to give proper notice, without good cause, when
unable to report for, or continue, work as scheduled.

Example 4.
The inability to reorganize or repurpose employees without the fear off loosing
highly qualitied employees to more senior staff.

Example 5.
Unexcused or excessive absenteeism
•

Not being able to d:i.scipline based on leave hour balances
.remaining.

~--~~~~~--~-~~,~-~~-

Notes
3.

Transfer posting requires 7 days of posting the union represented position to the required source.

4.

An Agency may have people in Restoration if the particular agency has laid off staff within the past 5 years.

7.

The Position Description is prepared in Microsoft Word.

9.

The Agency may post the job to WISCERS at this point in the process or they may wait until later in the-process. If the position is
tilled utilizing WISCERS the agency can bypass the rest of the process.

12.

The Exam Plan is a paper form that is completed. It is a useful tool when prepared before an exam is created. However, if the
previously used exam is being utilized the completion of this form is less useful as the Exam Plan form is derived from the existing
exam simply to fulfill this OSER requirement.

15.

Benchmark scoring defines the exam score or answer that will be considered correct (if multiple choice), high score, satisfactory
score or low score.
-

18.

When an agency wishes to utilize the on-line exam process OSER must review and approve this information prior to linking the Job
Announcement and Exam on Wisc.Jobs. Wisc.Jobs requires that the Job Announcement be attached to the· exam to publish the Job
Announcement. The system also requires the Exam to be approved before attaching it to a Job Announcement. Wisc.Jobs will not
allow changes to the Exam once it is atfached to the Job Announcement.

21.

The Agency H.R. Special1st uses Wisc.Jobs to select the appropriate OSER represent;3tive (based on Job Classification)to route an
email notifying the OSER representative that a Job Announcement awaits their review on Wisc.Jobs._

26.

Jobs must be posted a minimum of 10 days _in Wisc.Jobs.

Post State Job (Non-Delegated Position)

Last Modified:

ivfarch B, 2008
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Notes
5.

Creating a new account in Wisc.Jobs requires the user provide their first name and last name. Additionally, two of the following four
items must be provided:
•

Date of Birth

•

Social Security Number

• · Mothers Maiden Name
•

E-mail Address

Additionally, a username and password are created and the user is required to answer two security questions.
8.

State jobs are posted through various mediums including:
•

Wisc.Jobs posting

•

Newspaper advertisement

•

Wisc.Jobs bulletin (two page flier sent to various organizations such as libraries)

•

WISCERS (for at risk, laid off, SIWRP candidates)

•

Agency web-sites

/

Each medium directs the applicant to Wisc.Jobs for directions on applying for the job.
9.
11.

·when a job announcement is created the delegated agency or OSER determines if on-line applications should be accepted for this
particular job. This decision is based on the decision makers discretion.
·
When completing the on-line application, the applicant is presented with their personal information from their account for validation or
· changes.
· The system accepts any 9 digit number or letter combination for the Social Security field as long as it is not currently associated with
another Wisc.Jobs user account.
·
99% of applicants provide an entry in !he Social Security number field.
The on-line application presents a multiple choice question asking the applicant to select "Yes" or "No" for their preference to be
referred to other possible job postings. However, regardless of their ·answer they will be referred to matching job postings.

Submit On-Line Application

Last Modified:

March 6, 2008
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Notes''-

19.

When a job announcement is created the delegate agency or OSER determines if a resume should b.e a requirement for a particulart
job.
.

20.

It is the applicants responsibility to submit their resume if required. Applicants who do not submit resumes for jobs requiring a resurn,e
I
may be eliminated for further consideration. However, most applicants who apply on-line submit their resume on-line as well.
i
!
There are several types of on-line or off-linE? exams offered, including the following:

21.

I

•

Multiple Choice: 80% applicants with an exam requirement complete this type of exam.

•

Essay: required very infrequently.

•

AMR: short narrative questions about experience and education.

•

AHQ (Achievement History Question): same as AMR with more details.

•

OIQ (Objective Inventory Questionnaire): multiple choice question on experience, such as years of experience.

•

Random Rank: (very frequent) assigned to job postings without exam requirement.

•

Oral Exam: same as AMR but done in front ofa panel (required very infrequently).

•

Simulation: required very infrequently. Present simulation of job responsibilities such as typing test.

However, 99% of the applications that are submitted on-line also require an exam be completed on-line.
The types of exams that can be mailed to an applicant include: AMR, AHQ, and OIQ or a combination.

The types of exams that can be completed on-line include: AMR, AHQ, OIQ, and some proctored Multiple Choice or a combination.!

The types of exams that m1.1st be completed at an exam center or at OSER include: Multiple Choice and Essays. These types of
exams require validation of the individual completing the exam.

Submit On-Line Applicafion

Last Modified:

March 6, 2008
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Notes
1,

OSER posts on Wisc.Jobs that Registers are ready, The information posted includes date, classification of position and Register
Number,

2,

The Certification List in rank order is not revealed to the Functional Managers who are hiring, The Expanded List includes Vet and
DEC status candidates who are given special consideration.

3.

Functional Managers receive a Certification List in alphabetical order of candidates.

5.

The Agency is required to update each candidate in the Certification List with a Report of Action or ROA The ROA is essential for
OSER to manage the candidate pool, ensuring those hired are extracted from the list or candidates who are no-shows or not
interested three times are contacted and potentially removed from the candidate pooL Th.e status entered by the agency for the
candidate includes: Not Interested, Declined Offer, Failed to Respond, Selected or Interviewed Not Selected.

Identify and Select Candidates

Last Modified:

March 6, 2008
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Section 65. (Amends 230.28(1)(a) to create a 2 year probationary period, "unless the
probationary period is waived after one year under par. (c)". 230.28(l)(c) provides that "upon
request by the appointing authority, the director may waive any portion of the lengthened
probationary period".)
-Request that this be shortened to 1 year, because this is not a hiring standard in the
industry and two years will discourage new hires from seeking state employment. ETF
-Request that the waiver can be made by the appointing authority and not the Director.
ETF
-It is understood through case law and Admin Code that an employee who has completed
permanent status who subsequently serves a promotional probationary period and fails
that probation will be reinstated to his/her former classification where permanent status
had been obtained. With the limitation of reinstatement to just layoff, I'm not sure how
we would handle this. I also think the missing reinstatement language would make
recruitment to supervisory jobs much more difficult. DPM
-A clause should be added to clarify that existing employees currently on a probationary
period are not required to now complete a two year probationary period. They should
also have all of the same protections and resources presently available until the
probationary period is complete. DPM
Sections 70/71/72. (Repeal of provision allowing for 5-year reinstatement I create provision
allowing for reinstatement for 3 years in the event oflayoff.)
-There needs to be an exception written into the bill to preserve reinstatement eligibility
for employees who voluntarily demote or are reclassified I reallocated to a lower pay
range; otherwise they will be eligible for pay increases if they go· back into their former
classification. This could create an opportunity for "yo-yo" demotions/promotions with
guaranteed increases each time a promotion occurs. DPM
-The absence of reinstatement in instances of reclassification I reallocation could be
perceived as an effort to penalize employees for management decisions regarding the
classification system. DPM
-Concerns about how the reinstatement change impacts the WLEA contract, which
references reinstatement at Article 8, Section 8. DOT
-Reinstatement is a tool used by agencies, should remain in the statutes. DHS
Section 73. (Just cause for work performance or personal conduct that is inadequate, unsuitable,
or inferior, as determined by the appointing authority, but only after imposing progressive
discipline that complies with the administrator's standards under 230.04(13m).)
-The wording of this limits the progressive discipline system to actions that are not
considered adverse employment actions under the statutes, i.e., could not have suspension
as part of progressive discipline system, because you have to have just cause to suspend,
and this section states that there is no just cause until progressive discipline has been
followed. DPM
-Recommended language: "It is just cause to remove, suspend without pay, reduce the
base pay of, or demote an employee for engaging in conduct which impairs the
performance of an employee's duties or the efficiency of the organization for which he
works. The appointing authority shall utilize progressive discipline that complies with the
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administrator's standards under § 230.04(13m), Stats. The appointing authority may
advance the progressive discipline steps based upon the severity of the conduct. It is just
cause to discharge employees without progressive discipline for engaging in acts of
serious misconduct, including, but not limited, to the following conduct:... WERC
Section 74. (Automatic just cause for certain conduct)
-There is a risk, in defining the offenses that constitute just cause, that the implication
will be that other items do not justify discipline I discharge without progressive steps.
This ties the agencies' hands. Is that intended? How will the state defend a termination
for first offense fraternization with an inmate at DOC if these are the only "deadly sins"
available? The language, if retained, should be modified to include a clause such as
"including but not limited to". DPM
-What is harassment? Is this intended to be sexual harassment? Needs to be clarified.
DPM
-Agreement that the behaviors in 1-9 are egregious and may warrant going outside of
progression, however, there are several things the DOC has skipped progression or have
issued a constructive discharge for that are not covered (e.g. fraternization which doesn't
involve sexual activity or bringing in contraband which could be criminal, excessive use
of force or other serious security concerns). It is unclear where these other egregious
behaviors would fit in the currently proposed 1-9. We propose 9 be amended or number
10 be added to include a general statement about other egregious behaviors which
seriously violate the rules of the director. DOC
Section 76. (Order oflayoff)
-Line 4 includes disciplinary records as a factor in determining layoff. Use of such a
record would create an unfair situation for formerly non-represented employees. If you
were conducting a layoff in 2015 of employees with seniority and p-file records back to
2005, you would never find a disciplinary record for a represented employee as those
would have been removed from the file pursuant to contractual provisions. Agencies
have been inconsistent since ActiO in handling of this process. Use of the "record",
unless appropriately explained via Admin Code and policy, would harm certain groups of
employees and not present the true facts regarding an employee's disciplinary experience.
Could limit review of disciplinary records to specific period of time, e.g., last 12 months.
DPM
-Line 5 uses "ability" which is a broad, vague term that would be difficult to administer
and it should be struck or replaced. Does ability mean my ability to bake or to do my
job? If the former, it is not appropriate. If the latter, it is redundant with the requirement
of ')ob performance". If ability means something more broad like my ability to learn,
supervisors are then making judgments with no evidence which ultimately punishes one
employee with separation. DPM
Section 79. (Establishment of performance evaluation program)
-Page 30, line 2 references the "authority to conduct an annual performance evaluation of
each employee... ". This should be modified to "authority to conduct at least an armual
performance evaluation of each employee". As currently written, not clear that we would
have the necessary latitude to require monthly or quarterly performance reviews of
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probationary periods. This process is essential to properly evaluate of an employee on
probation and ideal for all employees. Feedback should happen regularly not just once a
year. DPM
-Performance evaluations are not required for some employees (e.g., LTEs, patient
workers, supported workers, foster grandparents), and these exceptions should be
recognized. See recommended language in issue paper at page 8. DHS
Section 90. (Grievance process)
-Page 33, line 13, "compliant" should be "complaint". DPM
Section 93. (Consolidation ofHR services)
-Concern that the bill lacks clarity regarding provisions to consolidate human resource
services and how that may affect our staff and the role of the State Superintendent.
Request for clarification. DPI
Other.

-DVA requests amendment to s. 45.82(2) to read as follows:
The department of veterans affairs shall award a grant annually, on a reimbursable
basis as specified in this subsection, to a county that meets the standards
developed under this section if the county executive, administrator, or
administrative coordinator certifies to the department that it employs a county
veterans service officer who, if chosen after April 15, 2015, is ehosen &om a list
of eandidates who have taken a eivil serviee eJEamination for the position of
eounty veterans serviee offieer developed and administered by the bureau of merit
reemitment and seleetion in the deprutment of administration, or is appointed
under a civil service competitive eJtamination procedure under s. 59.52 (8) or ch.
63. The department of veterans affairs shall twice yearly reimburse grant
recipients for documented expenses under sub. ill, subject to the following
annual reimbursement limits: $8,500 for a county with a population of less than
20,000, $10,000 for a county with a population of20,000 to 45,499, $11,500 for a
county with a population of 45,500 to 74,999, and $13,000 for a county with a
population of 75,000 or more. The department of veterans affairs shall use the
most recent Wisconsin official population estimates prepared by the demographic
services center when making grants under this subsection.
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DHS DRAFT Comments- (9/30/20 15)

SECTION 28. 230.15 {7) of the statutes is created to read:
230.15 (7) An appointing authority may not make an offer of employment to any individual
who currently holds a position unless the appointing authority has reviewed the personnel file
of the individual.
Hiring managers should certainly be encouraged and able to review p-files when practicable.
However, making this provision a requirement is burdensome, unnecessary, and likely will not
accomplish what it is intended to accomplish.
• The added mandatory review of a p-file will add time to the hiring process. The logistics
involved in securing employee p-files from multiple agencies, including the time
necessary for shipping, can take several days to weeks. This will delay a hire.
•
P-files do not contain all the documents necessary to truly gauge an employee's
qualifications and fitness for duty. For instance, if a supervisor has been delinquent in
completing regular performance evaluations, those documents will not be in a p-file
because they don't exist. Also, the only disciplinary documents available in an
employee's p-file are actual disciplinary letters, which means that employees currently
under investigation will not have any documentation in their p-file to demonstrate that.
Nor will there be documentation in the p-file of items such as work directives or
investigations that may have demonstrated performance or character/judgment issue,
but did not result in discipline. Employee attendance records are also not included in a
p-file.
• The p-file is an unreliable source for truly measuring if a current employee is a good fit
for a position. A better tool to measure a currentemployee'sability and fitness for a
position would be to require hiring managers to check with the employee's current or
most recent supervisor for a reference.

SECTION 30. 230.16 (1) (a) of the statutes, as affected by 2015 Wisconsin Act 55,
is amended to read:
230.16 (1) (a) The director shall require persons applying for Gdmissien te GRY eNflmiRGtien
wnder th5& suhsh9pter Bt fHJder the o"':/Je& ef the dir-8Gta ... a position in the
classified service to file an application and resume with the bureau 11 re959R!1la!e time
J3tlst ts the fJHlfJB&ed e-JffiifmoiRBt5sR.

The way this is written makes it sounds as if all applicants, even existing employees applying for
a transfer opportunity, will be required to submit a resume and application, for review. Most of
the time this is not a problematic. However, in unskilled or entry level positions, many
applicants, even existing employees, do not have resumes. Many also have limited access to a
computer on which to create a resume. The Department of Health Services (DHS) encounters
this frequently for positions such as Food Service Assistants, Custodians, Groundskeepers,
Resident Care Technicians, and Psychiatric Care Technicians. In these cases, applicants complete
an application which includes a work history rather than submitting a resume.

SECTION 31. 230.16 (1) (ap) of the statutes is created to read:
230.16 (1) (ap) 1. Except as provided in subd. 2., the director may not request a person
applying for a position in the civil service, on an application or otherwise, to supply
information regarding the conviction record of the applicant, or otherwise inquire into or
consider the conviction record of the applicant before the applicant has been certified for the
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position. This paragraph does not prohibit the administrator from notifying an applicant for a
position in the civil service that, by
law or policy, a particular conviction record may disqualify an applicant from employment in a
particular position.
2. If a particular conviction record disqualifies applicants for a certain position in the state civil
service, the administrator may request a person applying for the position to supply
information regarding the conviction record of the applicant, or otherwise inquire into or
consider the conviction record of the applicant, to determine whether the applicant's
conviction record disqualifies him or her for the position before the applicant is certified for
the position.
The Department of Health Services has a policy of conducting background checks for all finalists
for a position, and this includes transfer candidates who are not certified but rather considered
through the existing permissive transfer process. This language prohibits DHS from conducting
background checks on non-certified transfer candidates under 230.16(1)(ap)1.
Additionally, according to the Department of Workforce Development, an employer may refuse
to hire an applicant for conviction of an offense that his "substantially related" to the job. The
law does not specifically define "substantially related," but rather looks at the circumstances of
an offense, where it happened, when, etc.- compared to the circumstances of a job- where is
this job typically done, when, etc. The more similar the circumstances, the more likely it is that a
substantial relationship will be found.
Therefore, under 230.16(1)(ap)2, for most jobs it is impossible to define what convictions would
disqualify an applicant for a particular position because under the law, because each job and
record must be considered individually.
http://dwd.wisconsin.gov/dwd/publications/erd/pdf/erd 7609 p.pdf

SECTION 34. 230.16 {4) of the statutes is amended to read:
230.16(4} All """"'ill&t'sns selection criteria, including minimum training and experience
requirements, for positions in the classified service shall be job-related in compliance with
appropriate validation standards and shall be subject to the approval of the administrator. All
relevant experience, whether paid or unpaid, shall satisfy experience requirements.
SECTION 35. 230.16 {5} of the statutes, as affected by 2015 Wisconsin Act 55,
is amended to read:
230.16 {5} In the interest of sound personnel management, consideration of applicants, and
service to agencies, the director may set a standard far proceeding to subsequent steps in 9JI&J<Nill&#911 the selection process, provided that all applicants are fairly treated and due
notice has been given. Th& &tflflda,"fi m&y he &t sr &119119 the p&&&ill(f psint set hy the di.<&etsr
for ony ps~tis11 sf t~e ellsmins#sn. The director shall utilize appropriate scientific techniques
and procedures in administering the selection process, in rating the results of I>!I&J<Nin&tisl!&
anv evaluations used in the selection process. and in determining the relative ratings of the
competitors.
These sections maintain the phrases "validation standards" and "appropriate scientific
techniques" in describing the hiring selection process. In order to meet the appropriate
validation standards and scientific techniques set forth by statute, the recruitment process has
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historically focused on scoring tasks and statistically quantifiable metrics rather than qualitative
performance indicators of successful employees such as core competencies and behaviors. This
has frequently resulted in applicants who have real world relevant experience and qualifications
being screened out, while applicants who "look good on paper" and have mastered how to write
a civil service exam are screened in. If the goal of this bill is create efficiencies in the
recruitment process, and ensure that highly qualified and skilled applicants are screened in,
then the phrases "validation standards" and "appropriate scientific techniques" need to be
removed from the statute. If they are not removed from the statute the selection process will
still be focused on creating statistically valid performance ratings based on quantifiable metrics
rather than focusing on the totality of an applicant's relevant skills, abilities, competencies, and
knowledge.

SECTION 47. 230.19 (2} of the statutes, as affected by 2015 Wisconsin Act 55,
is repealed.
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The repeal of this provision removes an agency's ability to limit the applicant pool for
promotional positions to classified employees. On the surface, it seems common sense that in
order to hire the most qualified applicant for a job, an agency should cast a wide net in its
recruitment efforts rather than limiting the applicant pool. However, due to the unique nature
of many DHS programs, a viable pool of applicants for many positions does not exist outside of
classified service. We have learned through experience that announcing those unique
promotional positions for open competition results in outside applicants being screened out
because they don't have the required programmatic knowledge for the position, which is a
waste of time and resources for everyone.

S.o..--9
t> It 5 ~; 1:r1ef DHS uses this provision judiciously, and typically only applies it in situations when the position in
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• ~ \l.l '~>l>f question is highly technical and requires extensive programmatic knowledge upon appointment.
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Furthermore, agencies are limited from using this provision of the statutes broadly because of
affirmative action plan requirements in ensuring that the area of competition represents the
diversity of the relevant laborpool for thestate.

a

Finally, this provision gives agencies tool to provide development and growth opportunities for
high performing employees.· Just like in the private sector, state agencies look to their own
emerging leaders first in thinking about succession planning for the future. This benefits
everyone by creating a career path for high potential employees and allowing state agencies to
retain their best ar]dbrightest; If the goal of this bill is to increase efficiency in the recruitment
and retention process,then it makes sense that agencies are able to retain as many tools as
possible to remain nimble in responding to the changing needs of its workforce.

SECTION 54. 230.24 (2} of the statutes is amended to read:
230.24 (2} A vacancy in a career executive position may be filled only through an open
competitive eJl9Rl.'R9tieR1 €l G9R'I(let..'tfve pFemetfens.' rYfflmlnstlen er By t:est.rietJng
eempetJtieR te emp!e~'ee& JR GEif!Ber &JfeGwtb;e pesJtJeFJs hiring process in order to achieve and

maintain a highly competent work force in career executive positions, with due consideration
given to affirmative action. The 9pp9i11#11g 911th91'Jt;y sh9.'169RGil4er the guii4EIURes uR14er s.
~(}..19 when desiding heL\' te fJJ.' s veesnsy fHIEie: MJs /3EIHl§F9fJh•
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On the surface, it seems common sense that in order to hire the most qualified applicant for a
job, an agency should cast a wide net in its recruitment efforts rather than limiting the applicant
pool. However, due to the unique nature of many DHS programs, a viable pool of applicants for
many positions does not exist outside of classified service. We have learned through experience
that announcing those unique Career Executive positions for open competition results in outside
applicants being screened out because they don't have the required programmatic knowledge
for the position, which is a waste of time and resources for everyone.
DHS uses this provision judiciously, and typically only applies it in situations when the position in
question is highly specialized and requires extensive programmatic knowledge upon
appointment. Furthermore, agencies are limited from using this provision of the statutes
broadly because of affirmative action plan requirements in ensuring that the area of
competition represents the diversity of the relevant labor pool for the state.
Finally, this provision gives agencies a tool to provide development and growth opportunities for
high performing employees. Just like in the private sector, state agencies look to their own
emerging leaders first in thinking about succession planning for the future. This benefits
everyone by creating a career path for high potential employees and allowing state agencies to
retain their best and brightest. If the goal of this bill is to increase efficiency in tbe recruitment
and retention process, then it makes sense that agencies are able to retain as many tools as
possible to remain nimble in responding to the changing needs of its workforce.

SECTION 60. 230.25 {2) (am) of the statutes is created to readi
230.25 {2) (am) 1. If the certification list foro position includes a veteran and the appointing
authority extends invitations to interview candidatesfor the position, the appointing authority
shall extend an invitation to interview to the veteran.
2. If a veteran is included on a certification list and if the minimum .qualifications and the skills,
abilities, competencies, and knowledge of the veteran and any other applic.ant being
interviewed for the positioil are equal, the appointing authority shall give a preference to the
veteran for tHe position.
4. If an appointing authority does not appoint an eligible veteran and does appoint an eligible
non veteran to a position/no later than 30 days after making the appointment the appointing
authority shall file with the director, in writing, the reasons for the appointing authority's
decision. Any information filed under this subdivision is part of the veteran's record. The
director may not make any information filed under this subdivision available to anyone other
than the veteran unless directed to do so by the appointing authority who filed the
information.
DHS supports hiring veterans. In fact, we have included provisions related to increasing our use
of the non-competitive hiring process for disabled veterans as a goal in our Affirmative Action
plan. However, we believe that directing appointing authorities to hire veterans on the basis of
being a veteran is not a good hiring practice. There are a variety of factors that play into
determining an individual's potential success in a position. Some are mentioned in this
proposed addition to the statute. Others not mentioned include references, background checks,
interview performance, and the notion of "fit", which is a term used to describe an applicant's
ability to fit into the culture of a work unit or organization. Appointing authorities should be
relying on job-related criteria that can predict an applicant's success on the job in making a
hiring decision rather than selecting a candidate based on that candidate's status as a veteran.
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an existing state employee (as proposed in this bill). These approvals and the
accompanying paperwork required may take a week or more.
When the supervisor receives approval to make an offer, an applicant typically needs to
give a two week notice to his or her existing employer before the appointment date.
Finally, in PeopleSoft, all new appointments must start at the beginning of a pay period,
which could add an additional week to the process if the offer is made in the middle of a
pay period.

The time required to complete all these steps typically exceeds 30 days already, and will
undoubtedly take longer with the added hiring reviews proposecl by this bill.

SECTION 70. 230.31 (1) (intra.) of the statutes is amended to read:
230.31 (1) (intra.) Any person who has held a position and obtained permanent status in a
class under the civil service Jaw and rules and who has separated from the service before the
effective date of this subsection .... [LRB inserts date/. without any delinquency or misconduct
on his or her part but owing to reasons of ecartimy or otherwise shall be granted the following
considerations:
SECTION 71. 230.31 (2) of the statutes, as affected by 2015 Wisconsin Act 55,
is repealed.
Reinstatement is not a mandatory right, it is an eligibility. It gives employees who have
separated from service without delinquency the ability to be considered permissively for
reappointment to a position at a comparable or lower level at the discretion of the appointing
authority. This tool is often used by supervisors to recruit qualified employees who separated
from service for a variety of reasons. DHS hired 85 people using the reinstatement provision of
the statute in 2014. All separated from service for a variety of reasons- to return to school,
raise a family, retirement, for a job in the private sector, a geographical move, etc. However,
due to reinstatement eligibility, DHS was able to recruit these qualified candidates back to the
workforce. Since appointing authorities have discretion to decide whether or not to even
consider reinstatement candidates, reinstatement doesn't have any adverse recruitment
consequences for supervisors. If the goal of this bill is to increase efficiency in the recruitment
and retention process, then it makes sense that agencies are able to retain as many tools as
possible to remain nimble in responding to the changing needs of its workforce. DHS
recommends that 230.31(2) remain in the statute.

SECTION 79. 230.37 (1) of the statutes, as affected by 2015 Wisconsin Act 55,
is amended to read:
230.37 (1) In cooperation with appointing authorities the administrator shall establish an
employee performance evaluation program to provide a continuing record of employee
development and, when applicable, to serve as a basis for pertinent personnel actions. Under
the employee performance evaluation program established under this subsection. the
administrator shall require each appointing authority to conduct an annual performance
evaluation of each employee appointed by the appointing authority. Similar evaluations shall
be conducted during the probationary period but may not infringe upon the authority of the
appointing authority to retain or dismiss employees during the probationary period.
If the statute is amended to include a requirement for annual performance evaluations, there
needs to be a disclaimer to say something like, "Under the employee performance evaluation
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program established under this subsection, the administrator shall require each appointing
authority to conduct an annual performance evaluation of each employee appointed by the
appointing authority for whom performance evaluations are required.". For instance,
performance evaluations are not required for limited term employees, patient workers,
supported workers, or foster grandparents.

Recent UW Madison Hnman Resource Policy Changes
The University of Wisconsin Madison shifted employees to new human resources policies as of july
1, 2015. Formerly classified staff became university staff. Formerly the classified staff were
covered under chapter 230 of Wisconsin statutes. Now, changes were made and UW Madison is on
its own system governed by its own policies. These are a few of the changes that apply to university
staff and are relevant to 2015 Senate Bill 285.

Examinations and Hiring
UWmoved from the chapter 230 examination process to its own merit-based hiring process. Now,
the university has centralized hiring polices but individual decisions about how candidates are
assessed are at the discretion of the campus divisions. The individual divisions continue to make
their own hiring decisions. Candidate assessments may mean resume based, online applications,
hands-on assessments, oral interviews, etc. or some combination thereof, depending on the job
functions and competencies the job requires. The university also considers the new hire's
probationary period to be part of the assessment process.
Probationary Periods
The default probationary period is six months; however, this can be adjusted longer. For example,
campus police are 18 months and supervisors are generally 12 months. It can vary depending on
the job specialty.
Just Cause
just cause is outlined in the attached 7 question checklist. This does not mean that they cannot
immediately terminate in instances such as theft. They maintain due process, but don't mandate
progressive discipline in these cases. just cause policy did not change with the new policies.
Reinstatement
There is no reinstatement in the new UW Madison policies. In other words, if you leave your
position you cannot come back to the university within 5 years via reinstatement as is the case
under current chapter 230 state laws.
Restoration
Restoration was carried forward in the new policies, but narrowed to only last for one year and
only applies to positions within the employee's division (e.g., College of Letters and Science). The
old policy let individuals use restoration throughout the entire university. Wisconsin law has it at 3
years across the entire agency.
Grievances and Appeals
If an employee is terminated they can appeal to their supervisor, human resources staff or Office of
Human Resources. After that, the employee can appeal to a 4 person panel, with 2 management and
2 staff members. If the panel deadlocks, the employee can then take the appeal to an impartial
hearing officer. If that doesn't resolve things it can move to the chancellor and then to the Board of
Regents (If the appeal involves a termination). Employees hired prior to july 1, 2015 can appeal to
WERC as an alternative if they so choose. Employees hired on or after july 1 do not have that
option.
Right of Return
The right to return to your position if an individual moves to another positon in the university was
changed from six months to one month.

Layoff Priority
They moved away from seniority as the only layoff priority. Now, seniority is the primary factor
but other factors can be considered, with the approval of the central human resources office. In
addition, layoff groups have been narrowed from entire divisions to smaller operational areas
within divisions (e.g., instead of the entire College of Letters and Science, the layoff group could be
just the Chemistry Department).
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Georgia has had no discrimination or arbitrary termination law suits to date
No increased evidence of political abuse in hiring's to date

Indiana- 2011 Colorado and Tennessee also have enacted Civil Service reform
•

Georgia, Indiana- At will employment was created by the elimination of property interest in employment

Florida- "Service First Act"- Converted all supervisory positions to "at will"- also simplified compensation system and
eliminated the use of seniority in promotions
•
•

Jeb Bush initially attempted to make ALL state employees at will but ran into back lash from the Florida Senatewas not politically feasible and had to compromise
CANT FIND ANY LITIGATION FROM STATE WORKERS WHO WERE SWITCHED TO AT WILL (supervisors)

Contract Clause Issue- Madison Teachers, Inc. v. Walker, 2014 WI 99,

~

135.

The Contract Clause of the Wisconsin Constitution prohibits the state of Wisconsin from impairing it's contractual
obligations
Three element test to see if a new law has impared the State's contractual obligations:
1. whether there is a contractual relationship
2. whether a change in law impairs that contractual relationship
3. Whether the impairment is substantial.

If there does seem to be impairment on the State's contractual obligation, it will still be upheld if there is a legitimate
and significant public purpose for the new legislation to exist
If there is a legitimate and significant public purpose, then you must ask if the legislature's impairment of the contract is
reasonable and necessary to serve that public purpose
•
•

Courts employ a "very strong" presumption that "legislative enactments do not create contractual rights.
"legislatures should not bind future legislatures from employing their sovereign powers in the absence of the
clearest of intent to create vested rights protected under the Contract Clause

Chapter 36 of Milwaukee Charter Ordinance (pensions) -"shall thereby have a benefit contract in ...."- ruled to still
not be a contractually protected benefit

Equal Protection using Rational Basis Review
Does this affect a fundamental right? - I don't even know what right would be argued as being affected. Their right
to work? Their right to be free from political pressure in a public sector workplace? Might need some more thought
here ...
•

No, this does not effect a fundamental right so the rational basis review is used

Does this law classifY people on the basis of race, alienage, gender, or a protected class?
•

No state workers are not members of a protected class

Therefore, Rational basis review is used ...

1. The law must be designed to fulfill a legitimate state interest
a. Current civil service system makes it difficult for the state to manage their employees
i. Disciplining or firing a state employee requires a willingness to go to court
ii. Bad workers don't get punished, rather they are rewarded based on seniority
iii. Inefficiencies in hiring or creating new position
2. The means employed under the law must be rationally related to achieving that legitimate state interest
a. Classifying employees as "at will" has negated these issues in the states which has been enacted
with little evidence of cronyism or hiring discrimination.
WI uses a five part test to determine whether a classification passes the rational basis test
•

A classification must be based on substantial distinctions; 2. A classification must be germane to the
purpose of the law; 3. A classificiation may not be based on existing circumstances only; 4. The law must
apply equally to each member of a class; 5. The characteristics of each class should be so far different from
those of other classes as to reasonably suggest the propriety of the substantially different legislation
(omernik v State, 64 Wis. 2d 19)
o I'm fairly certain there is not an issue here, any thoughts?

Issues:

Due Process- has been addressed that the 141h amendment does not confer a property right in regards to
employment, this property right is conferred by a state law (WIS STAT 230.34)
2. Cronyism- kind of a buzz word of sorts, there is already a protection against cronyism using Wis Stat 19.45
3. Not the intent of the legislatures- this is not in the State Constitution but rather the legislature which should
not be used to bind future legislation, it is against public policy to promote inefficiency???
1.

Things still to look into:
1. Shirley Abraham- voted out of Chief Justice seat, made a due process argument
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WHISTLEBLOWER LAWS
Wisconsin Whistleblower Law
Protection From Retaliation For Wisconsin Workers- The Whistle blower Law: "Under Sections
230.80-85 of the Wisconsin Statutes, an employee of the State of Wisconsin, except for certain
exceptions listed ins. 230.80(3), may not be retaliated against for disclosing information regarding a
violation of any state or federal law, rule or regulation, mismanagement or abuse of authority in state
or local government, substantial waste of public funds or a danger to public health or safety. An
employee may disclose information to any other person. However, before disclosing information to
anyone other than an attorney, collective bargaining representative or legislature, the employee must
do one of the following: disclose the information in writing to the employee's supervisor, or disclose
the information in writing to an appropriate governmentallJT!itdesignated by the Equal Rights
Division. Contact the Equal Rights Division for informatior(;ipohtthe appropriate governmental unit to
disclose information to." (State OfWisconsin DepartmentOfWorkfon;:eJ}~~~J-opmeni,·;;PiOtection From Retaliation For Wisconsin Workers
The Whistle blower I aw." Accessed 9/10/15)

•

--- -

Exceptions To This Provision Are A "Pers~il Employed By Tlie Office Of The Governor,
The Courts, The Legislature Or A Service .Agency," Or A Person Wfipls, Or Whose
Immediate Supervisor Is Assigned To An Ex(!l':qtiveS;jJary Group ..;''QI; Who Works For
The Chancellors, Vice-Chancel!()~s,Or Vice Pre§j~ehtsbf The University System Or
Specific Campuses. (Wisconsin s.20.923:\'fl~~onsin s. 36.115(3m)(ae)i~ ill)

"Victims Of Unlawful Retaliation May File A Complaint With The Equal Rights Division Of The
Department Of Workforce De~elopment Within 60 Days After !he Retaliation Or Threat Of
Retaliation Occurred. (Sta_tt!:(ifJNiSC:ri:hSin Department bfWorkforce___neV¢i~Pi:zl~llt, "p~Qte~fion From Retaliation For Wisconsin Workers11

The Whistle blower I aw." Accessed 9/1Q/1~f-- -

--

---
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---

-
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In 2014, The Public Em~Iriye~s ForEilvironment{IIResponsil:iility Ranked Wisconsin Tied For
Sixth For State Employee WliistJebiowercLaws. Actording to this organization, Wisconsin ranked
first in the Mid~est~ (PU_blic_Employ~eS:_for-~r_i~lrO~~~~~--Responsibility(PEER), State Rankings 2014 WhistleblowerLaws,Accessed

9/10/15)

- ---

----

--

--

N1iighboring States

Minnesota
"Public And Private Eniployers ca:itriot Discharge, Discipline, Threaten, Discriminate Against Or
Penalize An Employee Regardirig€ompensation, Terms, Conditions, Location Or Privileges Of
Employment Because The Employee In Good Faith Reports A Violation Or Suspected Violation
Of A State Or Federal Law Or Rule Or Refuses To Participate In Any Activity That The Employee
In Good Faith Believes To Be A Violation Of A State Or Federal Law Or Rule. Remedies include
civil action for damages, costs and attorneys fees. Employees are not protected for knowingly making
a false statement. A discharged employee must request within five days a written explanation of the
reason for their discharge. An employer that fails to notify a discharged employee of the true reason
for their discharge within five working days of the employees request will be fined $25 per day, up to
$750 per injured employee. Any notice provided to an employee cannot be the subject of an action for
libel, slander or defamation brought by the employee against the employer." (Minnesota §181.931·937: NCSL, State
Whistleblower I aws. November 2010,Accessed 9/10/15)

Michigan

"Employers Cannot Discharge Or Cause The Constructive Discharge Or Discriminate Against An
Employee Because The Employee Or A Person Acting On Behalf Of The Employee Reports Or Is
About To Report A Violation Of Local, State Or Federal Law To A Public Body Or Is Requested By
A Public Body To Tal{e Part In An Investigation, Hearing, Inquiry Or Court Action." "Protections
do not apply if the employee knows the report to be false." (Michigan §15.361-369; NCSL, State Whistleblower Laws.
November 2010, Accessed 9/10/15)

Iowa
"It Is Unlawful To Discharge Or Take Personnel Action Against A State Employee In Reprisal For
A Disclosure Of A Violation Of A Law Or Rule, Mismanagement, Abuse Of Fund, Abuse Of
Authority, Or Substantial And Specific Danger To Public Health Or Safety, Unless Such
Disclosure Is Specifically Prohibited By Law." "Employees ofa state political subdivision cannot be
discharged or retaliated against for disclosing similar information to a member of the General
Assembly or an official of the state or a political subdivision." (Iowa§§19A.19 & 70A.29; NCSL, State Whistleblower Laws.
November 2010,Accessed 9/10/15)

Illinois

"Public Employees Cannot Be Disciplined For 6Isclosing InformationThat They Reasonably
Believe Shows A Violation Of Any Rule Or Law, Or Mismanagement, Waste Of Funds, Abuse Of
Authority, Or Specific And Substantial Danger To Public Health Or Safety.'' "The reporting
employee's name cannot be disclosed Without their COnsent/' (Illlhois 20 ILCS 415119c.1;NCSL, State Whistleblower Laws.
November 2010, Accessed 9/10/15)

Draft: 10/5/2015

It is important to note that Utah was able to implement shared services for human resources,
procurement, finance, administrative rules, facilities, fleet risk management and IT without
moving any of their employees.

For state employees, there is cun-ently 1 HR person for every XXXXXXXX employees. By
developing the shared services plan called for in SB 285, the state will be able to provide the
same services for employees at an estimated ratio ofXXXXXXXXX:XXXXX, without
eliminating positions, and instead by not filling vacancies in HR departments. For comparison
purposes, the state of Iowa has a ratio of XXXXXXXXXXXXXXXXXXXX after the state
adopted shared services. Further, the private sector average is XXX.,YXXXXX.XXX Qfthis data
•
i§ availal;>le]. From this information, it is clear that SB 285 will align Wisconsin's HR services
more closely with other states and the private sector.
Previously, Wisconsin did not have the ability to implement a meaningful shared services model
due to outdated technology. However, with the ongoing implementation of STAR the state now
has the teclmology and data to create and develop shared services, The STAR implementation is
updating the technology used for procurement, finance, payroll, and human resources into one
uniform PeopleSoft program across the enterprise, replacing numerous outdated and
cumbersome programs. With the successful launch of Phase 1 (procurement and fmance) earlier
this month, the state is already beginning to see how the more accurate data can be used to
realize efficiencies.
CONCLUSION:
Again, thank you Chairman Nass and committee members for allowing me to testify on the
importance of Senate Bill285. I am happy to take any questions from the committee at this time.

Recruitment and Retention Reform Public Hearing
Senate Labor and Government Reform Committee
Department of Revenue
Deputy Secretary Jack Jablonski
October 6, 2015

Introduction
Thank you for the opportunity to testify in favor of the Recruitment and Retention
Reform legislation as introduced by Senator Roth and Representative Steineke.
The Walker administration has made it a priority to deliver taxpayer services in
an efficient and effective manner. At the Department of Revenue, we have
improved our ability to deliver quality and affordable government to taxpayers
because of changes made in Act 10, our Lean Government initiatives, and the
administration's ongoing efforts to target and combat fraud.
The recruitment and retention reform bill as offered by the Legislature today is a
continuation of these efforts that will modernize hiring practices, enhance
integrity of the state employees that serve, and enable better management
throughout state government.

Recruitment
At the Department of Revenue, hiring capable employees requires timeliness in
recruiting and responding to applicants. In 2013, DOR undertook a
comprehensive effort to apply lean principles to our hiring process in an effort to
reduce the number of days it takes from an approval to fill a position to an offer a
candidate. Before the lean project, the average was 155 days. Today it stands
at 57 days.
However, even after an exhaustive commitment through administrative actions to
narrow this timeline, we know more must and should be done. Eliminating a
cumbersome and outdated examination process that requires redirecting
resources beyond human resources will allow us to keep auditors auditing,
assessors assessing, and economists forecasting.
A recent panel evaluating written examinations for an attorney position had more
than 50 applications that required two attorneys and a compliance manager to
spend a day and a half grading them. Just as bad as the lost productivity is the
barrier the examinations we present to potential applicants. You will find few
dedicated current state employees that think we should spend more time grading

such examinations, especially since an interview process that holds more weight
follows.
We believe the goal of 30 days to an employment offer can be met by moving to
a resume-based screening system that is consistent with good hiring practices.
Having a shorter timeline to get to an employment offer will enable us to access
the best set of candidates. Many of our managers grow frustrated by the length
of time the hiring process takes- and are filled with stories of top candidates that
we lost because other organizations make offers much quicker. We operate in a
competitive environment and must move to update our hiring procedures
accordingly. In a world where you can file a resume with the web site
lndeed.com and get a response from an employer in hours, a hiring timeframe of
150 days, 100 days, or even 50 days is laughable to the next generation of
prospective employees.
Probably many of you have heard how ridiculous some of these examples can
be. In one case I knew before I got to the agency, an employee applied in the
summer of 2010 and did not hear back from the DOR until six months later. I
fear there are many examples where the state lost valuable talent because of our
antiquated processes. In a time where more than 50% of DOR employees will
be eligible for retirement in the next five years and 32% are eligible today, it is
incumbent for us to be competitive.
Retention
The second issue of retention is more than just about terminating employees that
betray the public trust.
By and large, the state employees that I work with on a daily basis are committed
to public service. However, it can only take a few employees to drag down
morale and corrode a work unit.
It is not uncommon for groups of state employees to come to management,
including me, asking for action against an employee that has either performance
or misconduct issues. Often, under our current set of laws, the solution requires
a vast amount of time and resources to get results.
This legislation will significantly assist us in building a positive work environment.
There are many changes that I would applaud in this regard:
Extending to two year probationary periods will ensure we are not burdened with
employees for years because we did not have the necessary on-the-job
experience to make a judgement at six months. For example, attorneys might
not often have completed a case in this timeframe for us to judge performance.
An economist's first modeling project might extend beyond six months. There is

2

no downside to extending the probationary period, and this provision is supported
by the many managers and supervisors that are charged with making personnel
decisions.
Improving the provisions regarding "just cause" for certain misconduct will
maintain the integrity of all state employees. If an employee is stealing, falsifying
records, or inflicting personal harm, we believe the ability to terminate should be
easy and clear. Remarkably, the Department has lost arbitration cases when
terminating an employee who engaged in theft. We believe this reform
legislation sends the right message -taxpayers deserve to be served with
integrity and state employees should not be tarnished by the actions of a few.
We also welcome changes on job abandonment, moving the number of days
from 5 consecutive to 3 over a calendar year. One of our employees over less
than a year and a half time frame was absent 14 days without notification. We
were'finally able to move to termination after a time consuming process. If we
were able to terminate the employee after the third absenteeism, we would have
avoided a lengthy and costly 18 month process of reprimands and suspensions.
Along the way, this employee consumed management time and added in an
additional 25 tardy appearances.
Finally, we believe the added resources for a discretionary merit award program
will allow us to both incentivize and reward top employees. The Department of
Revenue has worked to provide a very transparent DMC program since its
origination in 2011, with input from employees and oversight from our full
management team.
These retention measures will help maintain a positive work environment for
state employees by eliminating those that betray the public trust and impugn the
reputation of all state employees. Furthermore, it will provide the tools to reward
and review employee performance.

Conclusion
Once again, thank you for the opportunity to testify. We are pleased that the
Legislature is working with the administration to streamline hiring and prioritize
merit and job performance, while providing management the resources
consistent with best practices.
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Probably many of you have heard how ridiculous some of these examples can be. In one case I knew
before I got to the agency, an employee applied in the summer of 2010 and did not hear back from the
DOR until six months later. I fear there are many examples where the state lost valuable talent because of
our antiquated processes. In a time where more than 50% of DOR employees will be eligible for
retirement in the next five years and 32% are eligible today, it is incumbent upon us to be competitive.
Retention
The second issue of retention is more than just about terminating employees that betray the public trust.
By and large, the state employees that I work with on a daily basis are committed to public service.
However, it can take only a few employees to drag down morale and corrode a work unit.
It is not uncommon for groups of state employees to come to management, including me, asking for action
against an employee that has either performance or misconduct issues. Often, under our current set of
laws, the solution requires a vast amount of time and resources to get results.
This legislation will significantly assist us in building a positive work environment. There are many changes
that I would applaud in this regard:
Extending to two year probationary periods will ensure we are not burdened with employees for years
because we did not have the necessary on-the-job experience to make a judgement at six months. For
example, attorneys might not often have completed a case in this timeframe for us to judge performance.
An economist's first modeling project might extend beyond six months. There is no downside to extending
the probationary period, and this provision is supported by the many managers and supervisors that are
charged with making personnel decisions.
Improving the provisions regarding "just cause" for termination based certain misconduct will maintain the
integrity of all state employees. If an employee is stealing, falsifying records, or inflicting personal harm, we
believe the ability to terminate should be easy and clear. Remarkably, the Department lost an arbitration
cases when terminating an employee who engaged in theft. We believe this reform legislation sends the
right message- taxpayers deserve to be served with integrity, and state employees should not be
·
tarnished by the actions of a few.
We also welcome changes on job abandonment, moving the number of days from 5 consecutive to 3 over
a calendar year. One of our employees over less than a year and a half time frame was absent 14 days
without notification. We were finally able to move to termination after a time consuming process. If we
were able to terminate the employee after the third absence, we would have avoided a lengthy and costly
18 month process of reprimands and suspensions. Along the way, this employee consumed management
time and added in an additional 25 tardy appearances.
Finally, we believe the added resources for a discretionary merit award program will allow us to both
incentivize and reward top employees. The Department of Revenue has worked to provide a very
transparent DMC program since its origination in 2011, with input from employees and oversight from our
full management team.
These retention measures will help maintain a positive work environment for state employees by
eliminating those that betray the public trust and impugn the reputation of all state employees.
Furthermore, it will provide the tools to reward and review employee performance.
Conclusion
Once again, thank you for the opportunity to testify. We are pleased that the Legislature is working with the
administration to streamline hiring and prioritize merit and job performance, while providing management
the resources consistent with best practices.

Section 37, 1. 21- "Eligibility requirements" could be read very narrowly to apply only to the
very first step in the process, to allow for biased selections later in the process. This phrase
should be replaced with "selection criteria".
Section 3 8, 11 6-7 - Do not strike this line; instead replace "examination" with "evaluation
process".
Section 38,119-10- Using phrase "applications, resumes, and oral evaluations" is too natTow.
This should read "evaluation process".
Section 39- 230.16(6) is repealed, but needs to be maintained for legal protection. Could read
"The director will develop procedures to ensure that an applicant is not prohibited fi·om
participating in a selection process due to a disability."
Section 40 - This new system does not allow for a situation in which scoring is not available.
Needs to be created to allow for that possibility .

.J .flection 43 - 230.16(9) is repealed. This needs to be maintained to ensure space for evaluation
01;/ processes.

J /"Section 44- 230.16(14) is repealed. Needs to be maintained, but remove "examinations" and
0'"' add "evaluation process".
Section 45- 230.16(11)- resume, application, and oral evaluations is too narrow- needs to
include "and other parts of the evaluation process".

A . Section 48, 1.17- Instead of adding oral evaluation, should add "any part of the selection or
I{ V evaluation process".

~/Section 56, 1.24- where "examination" is struck, "evaluation" should be added.
Section 50 repeals 230.19(2) such that promotional opportunities may only be provided to state
, employees through recruitments that are open (ie, no closed recruitments that would result in a
~~romotion). But Section 57 allows for closed recruitment for career executive promotional
~ ~ opportunities. Is this discrepancy intended?
Section 66 amends 230.28(1)(a) to provide for a 2-year probationary period for original and
promotional appointments to permanent, sessional and seasonal positions; Section 67 amends
230.28(1)(c) to create two-year probations for supervisory and managerial employees, but
contains a one-year waiver option. We understood it was the intention to provide the waiver
option for non-supervisory, non-managerial employees under 230.28(1)(a), as well.

Section 69 amends 230.28(1)(c), which addresses lengthened probationary periods. This section
needs to be repealed, because there is no option for lengthening remaining after the amendments
created by the legislation.
-Section 70, which addresses probation for employees retuming from layoff, is repealed.
Subsection 6 should be retained and revised to address a person with "reinstatement eligibility"
resulting from layoff rather than "right of restoration". This is consistent with the general
preservation of reinstatement eligibility resulting from layoff.
Reinstatement I Restoration-This legislation eliminates reinstatement rights and restoration eligibilities in most cases. Is it
intended that employees currently possessing reinstatement eligibilities and restoration rights
will lose them? Or will they have them until their natural expiration?
-Section 5 amends 36.115(6) to eliminate reinstatement privileges for former classified UW
employees. Same as question above - do employees retain the rights and eligibilities they were
formerly granted until they expire?
-Section 71. Was it the intent going forward to eliminate reinstatement for employees who have
no separated from state service? For example, an employee who demotes has reinstatement
eligibility to the previously held higher level for 5 years. The return to the higher position is
classified as a reinstatement to prevent yo-yo transactions whereby the employee may receive an
increase each time they promote.
Section 75- Despite the fact that items are listed as constituting just cause, there are still due
process considerations.
""'-lection 77 - IdentifYing working days rather than consecutive days could have unintended
1"6onsequences.
Section 78- The rules for this should be established by the DOA-DPM Director, not the
appointing authority. Should add "pursuant to rules established by the director" here.
Section 91. 1. 3 -

Rea~s

compliant instead of complaint.

d

Section 91 -What happens if the Commission does not issue a decision in a timely manner?
Does it lose jurisdiction? Is the grievance denied? .-- {a~ <-J-.Q (}JI\.I'UI~Ii\IIJ.))

Section 91 -How does this interact with the existing procedure in the WHRH Chapter 430? ER
Chapter 46? 230.04(14)?

-

Section 94 requires the development of plans for consolidated HR and Section 95 requires a
study and report to be completed in all DPM functional areas, both by 1/1/17. Without the
significant addition of resources, this timeframe is not feasible. Also, clarification needed as to
what is being sought by study I report.
Appears to be a problem with the veterans changes, which cannot be examined in the time
allotted. We are happy to provide an analysis to this in a separate document.

